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Wylie, McBride, Platten & Renner (ENBORSED)
2125 Canoas Garden Avenue Suite 120 _ :

| San Jose, CA 95125 SN N
Telephone: 408.979.2920 )
Facsimile: 408.979.2934 . , JUN T 4 2012

JOHN McBRIDE, SBN 36458
CHRISTOPHER E. PLATTEN, SBN 111971
MARK S. RENNER, ESQ., SBN 121008

cplatten@wmprlaw.com b
: ' _ “aVikd of, YAMASAK]
Attorney for Plaintiffs and Petitioners : gy Subsrst Sauir o 5o %ﬁ{?ﬁﬁ%om
TERESA HARRIS, JON REGER, - BeEPUTY

MOSES SERRANO and SUZANN STAUFFER

IN THE SUPERIOR COURT FOR THE STATE OF cAuFon%lﬁé”raj&&
IN AND FOR THE COUNTY OF SANTA CLARA '

TERESA HARRIS, JON REGER, MOSES | Case No. |
SERRANO and SUZANN STAUFFER 112Cv2245 70
| - t COMPLAINT FOR DECLARATORY AND

Plaintiffs and Petitioners, INJUNCTIVE RELIEF AND PETITION FOR
WRIT OF MANDATE/PROHIBITION GR
VS, | OTH_ER APPROPRIATE WRIT RELIEF

CITY OF SAN JOSE, DEBRA FIGONE, in
her official capacity as City Manager of
the CITY OF SAN JOSE, and Does 1
through 15, '

Defendants and Respondents.

THE BOARD OF ADMINISTRATION FOR
THE 1975 FEDERATED CITY ,
EMPLOYEES’ RETIREMENT PLAN,

Necessary Party in [nterest

By this action, plaintiffs; and petitioners, -activ'e and- retired members of the 1975
Federated City Employees’ Retirement Plan (Plan), seek injunctive, declaratory and
writ relief.to invalidate certain amendments to the San Jose City Charter as violations
of their vested contract rights. '

Plaintiffs and petitioners allege:
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PUBLIC EMPLOYEE PENSION RIGHTS ARE PROTECTED UNDER CALIFORNIA LAW

1. Under California law, wh_en a public entity creates a pension system, the
right to that pension vests when an employee commences employment. A pénsion
system may be modified prior to employee retiremeint for the limited purpose of
keebing the system flexible and to maintain -the infegrity of the system. Before
employee pension rights can be detrimentally affected, commensurate benefits must
be given the employee to prevernt‘ an unconstitutional impairment of pensiqn
entitlements. When governmental action impairs vested pension rights, the courts are
required to enjoin such conduct. '

2. ‘Non-safety personnel employed by Vther City of San Jose since 1975 have
participated in the P[én provided under San Jose Municip-a[ Code {SJMC), Chapter
3.28, §§ 3.28.10 et seq., a true and correct copy of the Plan is attached as Exhibit A. On
June 5, 2012, San Jose voters enacted Local Measure B, .a true and correct copy of
which is attached as Exhibit B. It amends the City Charter to impose various changes
and limitations to Plan benefits for active and retired employees. These .changes and
limitations unconstitutionally impair plaintiffs’ and petitioners’ vested contract rights.
These impairments include, but are not limited to: (a} eliminating disability retirement
benefits by redeﬁﬁing eligibility to require that an employee be unable to perform the
employee’s job and "any other jobs described in the City’s classification plan” because
of the employee’s medical condition, even if no such jobs are availabie which the
disabled employee can perform; (b} permitting the City Council upon a declaration of a

“fiscal and service level emergency” to suspend and forfeit annual cost of living

adjustmehts’ (COLAs) to retirees; (c) forcing employees to make additional

contributions for up to 50% of the pension plan’s unfunded actuarially accrued liability
(UAAL); (d) forcihg. employees to make additional c_:ohtributions for up to 50% of the
retiree medical plan’s unfunded UAA!_; and, (e) eliminating the Supplemental Retiree
Benefit Reserve (SRBR) which funds suppiementa[ benefits to e;nnuitants and

survivors.
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PARTIES

3.  Plaintiff and petitioner Teresa Harris is a San Jose Plant Mechanic at the
Water Pollution Control Plant ‘and an active participant in the Plan.

4, Plaintiff and petitioner‘J'on Reger is a San lJose Environmental Inspector
and an active participant in the Plan. 7

b, Plaintiff and petitioner Moses Serranc worked as a San Jose Senior
Maintenance Worker at the Airport for 30 years befdre retiring in 2010, Plaintiff ahd
petitioner Serréno is a retired annuitant of the Plan.

6. Plaintiff and. petitioner Suzann Stauffer worked as a San Jose
Environmental Inspector in the City’s Environmental ‘Services Department for over 19
years b.efore retiring in 2012. Plaintiff and Petitionier Stauffer is a retired annuitant of
the Plan.

7. Defendant and respondent City of San Jose {(City} is a municipal
corporation in the State-of California that operates under the authority of the California
Constitution and the City Charter.

8. Defendant and réspondent Debra Figone is the San Jose City Manager.
She is sued in her official capacity. Under the City Charter, Figone is the chief
administrative officer of the City resporisib.le' to the Council for the adminis{ration of
City affairs placed under her charge including but not limited to responsibility for the
faithful execution of all laws, brovisions of the charter and acts of the Council which
are subject to enforcement by her or by officers who are under hér direction and"
supervision.

9. Defendants and fespondents Does 1 through 15, inclusive, are sued
under fictitious names. Their true name and capacities are unknown to plaintiffs and
petitioners. When their true names and capacities are ascertained, plaintiffs and

petitioners will amend this complaint by inserting their true names and capacities.

Plaintiffs and petitioners are informed and believe, and thereon allege, that each of the

fictitiously named defendant and respondent is responsible in some manner for the
. - 3
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occurrences alleged in this action,l and that plaintiffs’ and petitioners’ damages as
alleged in this action are proximately caused by those defendants and respondents.

10. Necessary Party in Interest the Board of Administration of the 1975
Federated City Employees’ Retirement Plan (Board) is the body appointed by the City
Council responsible for managing, administering and controlling all funds'in the Plan |
established under the SIMC and the California Constitution, art. XVI, & 1_7.‘The Board
administers the retirement sys-terh and performs‘various' functions ré!ated to the Plan,
including determining eligibility for receipt of retirement benefits, the calculation of
employer and employee contributions, the management and investment of the Plan’s
funds and the distribution of pension benefits to retired employees. .

~ JURISDICTION AND VENUE

11.  Plaintiffs and petitioners brinrg‘this action for declaratory refief pursuant to
Code of Civil Procedure § 1060 to determine the constitutio'nality and validity of
Measure B. Plaintiffs and betitioners bring this acfion for injunctive relief pursuant to
Code of Civil Proéedure 88 526 and 527 and Civil Code § 52.1 to enjoin the
implementation of Measure B because it violates plaintiffs’ and petition'ers'
constitutional and contract rights. Plaintiffs and petitioners also bring this action as a
petition for appropriate writ relief under Code of Civil VProcedure § 1085 to block
implementation of Measure B as an unconstitutional impairment of contract under art.
[, § 9, an unconstitutional violation of substantive du‘e process under art. [, § 7 and an
unconstitutional taking of property without just compensation under art. |, § 19,
respectively, of the California Constitution and the existing terms of the Plan. This
action is properly filed in the County of Santa Clara pursuant to Code of Civil
Procedure 8§38 394 and 395 and Civil Code § 52.1.

FACTS COMMON TO ALL CAUSES OF ACTION

12. Membership in.the Plan is compulsory and a condition of employment for

all n(rjn—safetyr emp!oyees. Retirement benefité under the Plan are funded by contri-

butions from both the ‘employees and the City, which contributions are in turn
' 4

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITION FOR WRIT OF
MANDATE/PROHIBITION OR OTHER APPROPRIATE WRIT RELIEF; Case No.




10
11
12
13
14

15

16

17
18
19
20
21
.22
.23
24
25
26
27

28

invested for the benefit of the Plan memberé. Employee contributions folr normal
service cost and for COLAs aré credited to member participation accounts. Employees
make no contributions towards prior service cost. When investments exceed fhe
actuarially assumed investment growth rate,- the City’'s unfunded actuarially accrued
liability (UAAL)‘ for prior service costs is reduced. Moreover, W.hen the funding ratio
with the Plan’'s assets to liabilities exceeds 100%, the positive UAAL (or over-funding
of the Plan) serves as a credit in favor of the City by reducing its normal cost
contributions. .
13. As adopted, Measure B amends the City Charter to alter provisions of the
Plan as it affects contribution rafes and benefits for participants and annuitants.
Meésure B reduces, changes or eliminates exisﬁng retireme-nt benefits enjoyed by
current non-safety employees and retirees in pertinent part, as follows: _ |
a. Disability Retirement. Under SJMC § 3.28.1200 et seq., active
émployees are entitled to a disability pension benefit if they can no longer perform
their jobs, The Board detérmines entitlement for a disability rétirement upon proof of
“incapacity for the performance of duty,” Whe;cher service-connected or non-service-
connected if the employee is ”incapable of assuming the responsibilities and
performing the duties of the positio.n then held by him [sic] or of any other person in
the same classificati.on of positions to which the city may offer to transfer him”
{(SIMC § 3.28.1210). Among other things, Measure B, § 1509—A subd. {a} and (b)
limits disability retiréments for current and future emp!o'yees to instances where the
employee is unable to perform any other job within the City, whether éuch job is
available and whether or not the City offers suéh a job to the employee. Thus, under
Measure B, if a disabled Water Pollution Plant Mechanic is capable of perforhwing
secretarial _duties, but no such positions are aVailabié, or such position is not offered,
the Plant Mechanic is ineligible for disability retirement benefits. Measure B, § 1509-A
subd. (c) displaces the responsibility for determining eligibility for disability retirement

benefits from the Board, and instead vests that responsibility in “an independent panel
5
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of medical experts” eubject to “a right of appeal to an administrative judge.” Measure
B does not define a “medical expert” nor does it define “an administrative judge”.
Measure B does not afford any offsetting or c_omparabte benefit or advantage to the
Plan participants for § 1509-A.

| b. Cost-of-Living Adjustments. Under SJMC §3.44.150 Plan
ahnuitahts and survivors receive an annual COLA of 3% to their monthly allom./ance,'
effectiveeach February 1°. Measure B, & 1510-A authorizes the Council to suspend
costs of living adjustment paid to current and future retirees for up to five years, if the
Council adopts a resolution declaring a fiscal and service ievel emergency based on
Lmidentified criteria. There is no requirement under Measure B to repay annuitants for
the sUSpension or forfeiture of the COLAs. Measure B does n'ot afford any offsetting
or eomparable benefit or advantage to Plan participants for & 1510-A,

C. Contributions. Under SJMC § 3.36.1500- et seq., the Plan re'quires

the City and employees to make contributfons towards the normal cost of the Plan in a
ratio of eight (City) to three (employee). The City is required to make 100% of the
contributions toward the UAAL that results ‘from insufficient Plan assets to pay
projected retirement costs. Under Measure B, § 1506-A subd. (b), beginning July 23,
2013, employees will be required to make additional contributions to pay the Plan’s
UAAL. San Jose employees will contribute from 4% of pay, up to a maximum of 16%
of pay per year, but no more than half the yearly cost to pay the UAAL. There is no
prowsmn for a reduction in employee contrlbutions in the event that the UAAL .

declines to less than current amounts. Moreover, under Measure B, 8 1514-A, if a

court determines that. the provisions of § 1506-A subd. (b) are unenforceable,

equivalent monetary “savings” will be imposed on employees by “pay reductions”.
Measure B does not afford any offsetting or comparable benefit or advantage to Plan
participants for § 1506-A,

d. Retiree Health Benefits. Under SJMC §§ 3.28.380 et seq. and

3.28.200 et seq., the Plan establishes medical benefit accounts within the retirement
-6
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fu.nd to provide retiree medical benefits, including benefits for sickness, accident,
hospitalization, dental or 'medica)l expenses. Contributions for the normal cost of these
benefits are made by the City and the employees for dental benefits in the ratio of
three (City) to one (employee} and for medica! benefits in the ratio of one (City) to one
{employee). SUIMC § 3.28.380 et éeq. sets out eligibility criteria for medical benefits
annuitants and allocates the costs of premiums for medical benefits. Under Measure
B, § 1512-A, the cost burden for unfunded liabilities for these benefits is shifted from
the City to the employees since they “must contribute a minimum. of 50% of the cost
of retiree healthcaré, including both normal cost and unfunded liabilities.” Measure B
does not afford any offsetting or comparable benefit or advantage to Plan participants
for § 1512-A. _ |

e. Supplemental Retirement Benefits. Under SJMC § 3.28.340 a
“gain sharing” segregated fund called the Supplemental Retiree Benefits Reserve
(SRBR) is established which requires the allocation of a portion of excess Plan

investment income to fund supplemental benefits to annuitants. Measure B, § 1511-A

discontinues the SRBR, and returns the SRBR segregated funds to the Plan’s general

fund and prchibits the payment of supplemgntal.beneﬁts out of the SRBR or cher Plan
assets. Measure B does not afford any offsetting or comparable benefit or advantage
to Plan participants for 8 1511-A.

14, Plaintiffs and petitioners have no plain, speedy.and adequate rémedy ih
the ordinary course of law, other than the relief sought in this cdmplaint and petition,
because the constitutional violations at issue cannot be protected against and
plaintiffs” and petitioners’ rights cannot be preserved absent injunctive or writ relief.

15. Defendants and réspbndents’ implementation of the foregoing provisions
of Measure B is wrongful conduct, and unless and until enjoined énd restrained by
order of this court, will cause great and irreparable injury to plaintiffs and petitioners
by impairing provision of vested pension rights, )

16. Plaintiffs and petitioners have no adequate remedy at law for the
' 7
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wroengful implementation of the foregoing provisions of Measure B because it will be

difficult to determine the precise measure of damages that will be suffered if

defendants” and respondents’ conduct_ is not restrained, and plaintiffs and petitioners
will be forced to institute a mu!tiplicity of suits to obtain adequate compensation for
éach Endividual;s injuries. |

17. Defendants and respondents have a non-discretionary legal, constitutional
and contractual duty to continue in effect all vested Plan provisions, rights and
benefits to p!aintiffs and petitioners. At all times herein mentioned, 'defendanté and
respondents have been able to provide all provisions, rights and bénefits under the

Plan in effect as of June 4, 2012 to plaintiffs and petitioners.

FIRST CAUSE OF ACTION
REQUEST FOR DECLARATORY RELIEF

18. Plaintiffs and petitioners hereby incorporate by reference the preceding
paragraphs. | |

19. Article !}, § 77 of the California Constitution prohibits the taking of prbperty
without due process.

20, Ar%i'cie [, §9 of the California Constitution prohibits laws that impair
contracts. 7 |

21. Arficle t, § 19 of the Califojrnia Constitution prohibits the taking of private
property for public use in the absence of just compensation.

22. An actual controversy has arisen and now exists between plaintiffs and
petitioners and defendants and respondents relative to their réspective rights and
duties in that plaintiffs and petitioners contend that Measure B is unconstitutional,
invalid and unenforceable, both on its‘ face and as construed by defendants and
reSpondents, because it impermisSibly impairs vested contract rights.' to pension
benefits under the Plan. The impairment is neither reasonable nor material to the
theor\) of the -pénsion system and its successful operation.. It changes pension plan

benefits in a manner which results in a disadvantage to employees and annuitants
. _ N
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without comparable new advantages.

23. | Plaintiffs’ and petitioners require a declaration as to the validity of
Measure B, both on its face and as applied fo plaintiffs’ and petitioners’ status as plan
members. A judicial declaration is necessary and approprfate at this time so that
plaintiffs and petitioners may ascertain their rights and duties.

24. The City Council prepared and authorized Measure B, and based thereon,

plaintiffs and petitioners are informed and believe, and upon such information and

belief allege that the defendants and respondents dispute the allegations regarding the

invalidity of Measure B, their obligations under law, and the alleged violations of the

law.
SECOND CAUSE OF ACTION
IMPAIRMENT OF CONTRACT
[CALIFORNIA CONSTITUTION ARTICLE |, §9]
25. - Plaintiffs and petitioners hereby incorporate by reference the preceding
paragraphs.

26. As set forth in the SIMC, the Plan gives rise to vested contrac‘:tu‘al rights
for employees both active participants and annuitants, prior to June 5, 2012,

27. Measure B impairs the contractual rights of plaintiffs and petitioners.

28. By impairing these contractual rights without giving plaintiffs and
petitioners any compa_rable advantage, commensurate benefit or compensation,
Measure B as applied to existing plan participants, both current non-safety employees
and annuitants, is unconstitutional and violates Article |, § 9 of the California
Constitution.

THIRD CAUSE OF ACTION

SUBSTANTIVE DUE PROCESS
[CALIFORNIA CONSTITUTION ARTICLE I, § 7]

29. Plaintiffs and petitioners hereby incorporate by reference the preceding
paragraphs. _
30. Article I, § 7 of the California Constitution prohibits the taking of property

for a public purpose without due process of law.
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31. Plaintiffs and petitioners have vested property right in the benefits |
provided by the Plan, and in the Plan itself, in place when they began working for the
City, as well as any enhancements made during their service with the City.

32. By taking these protected benefits without giving plaintiffs and

_petitioners any comparable advantage, commensurate benefit or compensation,

Measure B violates Article |, § 7 of the California Constitution.

FOURTH CAUSE OF ACTION
TAKING : .
[CALIFORNIA CONSTITUTION ARTICLE I, 8 19]

33. Plaintiffs and petitioners hereby incorporate by reference the preceding

paragraphs.
34. Article!l, § 19 of the California Constitution prohibits the taking of private

| property for public use in the absence of just compensation,

35. Plaintiffs and petitioners have vested property right in the benefits
provided by the Plan,land in the Plan itself, in place when they began working for the
City, as well as any enhancements made during their s_ervice with the City. In
addition, the retirement benefits are a form of bromise for compensation. |

36. By taking fhese protected benefits without gi\/ing plaintiffs and
petitioners any comparable advantage, commensurate benefit or compensation, the
provisions of Measure-B violates Article |, & 19 of the California Constitution as to the
téking of propérty for a public purpbse without just compensation.

FIFTH CAUSE OF ACTION

PETITION FOR WRIT OF MANDATE, PROHIBITION
OR OTHER APPROPRIATE WRIT RELIEF

37. Plaintiffs and petitioners hereby incorporate by reference the preceding
paragraphs. | |

38. Plaintiffs and pétitioners are informed and berlieve, and  upon such
information and belief allege that u’pbn the effective date of Measure B, if not before,
defendants and respondents will implement the provisions Measure B and will not

abide by all Plan provisions, rights and benefits in effect as of June 4, 2012.
10
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| PRAYER FOR RELIEF
WHEREFORE, plaintiffs and petitioners pray for the following relief: -

1. A declaration that:

a. ‘a. The provisions of Measure B cannot be applied to plaintiffs and
petitioners because it violates their constitutional and contractual rights; and,

b.  b. The defendants and respondents were and are required to
provide plaintiffs and petitioners with the Plan provisions, rights and benefits in place
when they began working for the City, as well as any enhancements made during
their service with the City. |

2. A preliminary and permanent injunction prohibiting the defendants and

‘respondents and the Board from applying or otherwise enforcing any part of Measure

B to plaintiffs and pétitioners, inclusive of the admonition required under Civil Code,
§ 52.1;

3. A preemptory writ mandating defendants and respondents and the Board
apply all Plan provisions, rights and benefits in effect as of June 4, 2012 to plaintiffs
and petitioners and prohibiting the defendants and respondents from applying or
otherwise implementing Measure B to plaintiffs and petifioners;

4. Any and all aétual, Aconsequen’.tial and incidehtal damages accdrding to
proof, including but not fimited to damages thatrhave been or made be suffered by
plaintiffs and 'petitio-ners and ali costs incurred by plaintiffs and petitioners in an
attempt to enforce the constitutional, statutory and contractual rights and described
herein;

5. For attorneys’ fees pursuant to California Civil Code § 52.1, Code of Civil
Procedure & 1021.5, Government Code § 800 or otherwiée; | | |

6. For costs of suit herein incurred; and
VA
ANY

VA
11
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7. For such costs and further relief as the Court deems just and proper.

Dated: June JQ , 2012
WYLIE, McBRIDE,

PLATTEN & RENNER -

sz s

CHRISTOPHER E. PLATTEN
Attorney for Plaintiffs and Petitioners TERESA HARRIS,
JON REGER, MOSES SERRANO and SUZANN STAUFFER

:3W0078\7 2281 \pndicomplaint.docx
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respect fo the board’s policies of invés‘ting’ and reinvesting of moneys in the retirement fund. Such
contracts shall be entered into in the name of the board of administration for the police and fire

department retirement plan.

B. Any person or association who provides services to the board \_lvith regard to financial securities:

. 1. Shall be a person or association whose principal business consists of investment counseling
services; and : S '
2. Shall be registered as an investment adviser under such laws as may require such
registration. - - : . :

C. With respect to real estate advisors, the board shall enter into contractual arrangements only
with persons or associations whose principa! officers are engaged in the business of advising and
evaluating commercial, industrial or residential real ést;ate investrnents,_mqrtgage banking, ot property
management, and which are licensed as real estate brokers by the Stafe of California. -

(Ords. 21607, 25084, 25553.)

B Chapter 3.36
1961 POLICE AND FIRE DEPARTMENT RETIREMENT PLAN .

Parts:

1 General Provisions and Definitions

. Membership ' - L

2
3 Retirement Board and Other Officers '
4 Retiremeht Fund |
5 Service

5.5 - Benefits Generally

6 Retirement for Service

7  Retirement for Disability

8 Survivorship and Death Benefits
9 Surviving Child’s School AI!oWénce

9.5 Optional Settlements

10  Contributions

11 Suspensiqn or Termination

12 tncreased Benefits for Certain Persons

http://sanjose.amlecal.com/alpscripts/eet-content asnx P O P,
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Sections:
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13 . Death While on Military Leave of Absence

14  Medical Benefits for Certain Peréons

15 Dental Benefits for Retired Members and Survivors

.16  Reciprocity

17 Plan-Approved Domestic Relations Orders

18  Purchase of Eligible Prior Military Service

. Part 1 :

 GENERAL PROVISIONS AND DEFINITIONS

3.36.010 Establishment - Name - Scope.

3.36.020 Definitions and construction of terms.

3.36.020.1
3.36.020.2
3.36.020.3
3.36.020.4

3.36.0205

3.36.020.6
3.36.020.7

3.36.020.8
3-.36.020,9 |
3.36.020.10
3.36.020.11
3.36.020.12

3.36.020.13

3.36.020.14

- Partnership”.

"Accumulated contributions”.

"City™.

"Compensation”,

"Employee”.

"Final compensation".

"Membér".

"Month.". |

‘Plan Year”.

“Retirement” or “retire&”.
“Retirement_alloWance". a
“Retirement ﬁbard” or"“'boar_d”.
“Retirement fund” or “funciﬂ
“Retirement systém”, “retirement plan”, “this.syste'm”, or “this plan”.

"Domesiic Partnership®, “Domestic Partner” or “Domestic
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13.36.030 Use of rﬁasculine or feminine gender.
3.36.040 Effecfivc_a date of this chapter. |
3.36.050  Notices or orders deemed effect_ivé When.
| 3.36f060 _ Biwéekly referéﬁces to contributions and membership.
3.36.070 _ Grounds_ for térrﬁination of albWanées or béneﬁts. |
| 3.36.080 _' Benefits exempt frorﬁ execution.
3.36.0Q0 daimént to bear byrden of proof.
3.36.100 invalid,ity of ;;ortior_r c}f chapter.
3.36.110 - Identification of system.
3;36;120 Termination of plan.

3.36.130 Plan year.
3.36._1'_40 Limitation year.

3.36.010  Establishment - Name - Scope.

A Thereis hereby estabiished a retiremeht plan for all persons, héreinaﬁer iﬁ tﬁis chapter .
specified, who may become members thereof pursuant to the provisions of this Chapter 3.36. This plan

shall be known as the “1961 police and fire department retirement plan,” and includes all provisions of
this chapter. - .

B. The 1961 police and fire department retirement plan is established as a qualified governmental
defined benefit plan pursuant to Sections 401(a) and 414(d) of the Internal Revenue Code or such other
_provision of the Internal Revenue Code as appiicable and applicable treasury regulations and other
guidance of the Internal Revenue Service. The board shall be authorized to adopt rules and regulations

which are appropriate or necessary to.maintain the qualified status of the plan.
(Prior code § 2903.50; Ord. 28886.) |

3.36.020 Definitions and construction of tefms.
- Unless the context otherwise requires, the definitions and general provisions sef forth in this Part 1
govern the construction of this Chapter 3.36. . ’ :

- (Prior code §§ 2903.51 - 2903.63; Ords. 24094, 24200, 25914.)

3.36.020.1 “Accumulated contributions".

‘Accumulated contributions” means the sum of all contributions made byla member and standing to

the credit of a member's individual account.

[ R P
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(Prior code §§ 2903.51 - 2903.63; Ords. 24094, 24200, 25914.) -

3.36.020.2 “City".
"City" means the City of San José, a municipal corpbration on the state of California.

(Prior code §§ 2903.51 - 2003.63; Ords. 24094, 24200, 25914.)

3.36.020.3 "Compensation",

A. "Compensation” means the monthly remuneration paid in cash out of funds controlled by the city
to a member in payment for his or her services to the city, excluding the monetary value, if any, of living
quarters, board, lodging, fuel, laundry or other advarntages of any nature fumnished a imember in payment
of his or her services. Also, when the compensation of a member is a factor in any computation to be
made under this chapter, there shall be excluded from such compensation any payments based on -
overtime put in by a member, any travel or uniform or expense allowance, any insurance or medical or
surgical or hospital benefits, any worker's compensation benefits except as expressly provided in
subsection G. below, any retirement or death or survivorship benefits, any payments paid on a per diem,
per hour or any other basis than a monthly basis, and any and all other fringe benefits. -

B. "Compensation" shall include holiday pay or any compensation paid to a member in lieu of

holiday pay in the case of:

1. Any member who retires under the provisions of this chapter, either for service or disability,
on or after July 5, 1992; and : :

2. 'Any former member who separates from city service on or after July 5, 1992, and elects to
allow his or her accumulated contributions to remain in the retirement fund pursuant to Section

3.36.1640.

C. "Compensation® shall include pfemium pay paid pursuant to the Fair Labor Standards Act
(FLSA) for regularly scheduled hours for employees who are assigned to a work week averaging fifty-six
hours per week over a twelve-month period, subject to the following limitations:

1. "Compensation" shall only include FLSA premium pay which is eamed and payable on or |
after December 28, 1997, ' . ‘ - ' L

- 2. "Final compensation” inclu&ing FLSA premium pay shall not exceed the one hundred eight -
percent limitation imposed by Section 3.36.020.5 B. 2, : .

3.. This subsection C. shall apply only in the case of:

a. A member who retires under the provisions of this ¢haptér, either for service or disability,

on or after July 5, 1998; and

b. A former member who séparates from city service on or after July 5, 1998, and elects to

allow his or her accumulated contributions to remain in thé retirement fund pursuant to Section
3.36.1640; and _ _

_ ¢. A member who dies on after July 5, 1998, while in city service for which the-member
receives service credit in this plan. ‘ ‘

D. "Compensation" shall include incentive pay for successful completion, on an annual basis, of
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trainihg in Police Anti-Terrorist Tactics as certified by the police department to the city finance

department.

E. "Compensation” shall include incentive pay for completing and maintaihing an Emergency
T) certificate, but only such EMT incentive pay which is earned and payable on

or after July 7; 1991,

F.. "Compénsation" shall include anti-terrorism training pay received by members of 'th'e: ;iian who

are empioyed in the fire department, but only such pay which is eamned and payable on or after July 1,

payments paid by the city to a member pursuant to |

G. . “Compensation” shall include disability leave
ion, including but not limited to, disability

which a member continues to receive full monthly compensat
leave payments made pursuant to Labor Code Section 4850.

(Prior code §§ 2903.51- 2903.63; Ords. 24094, 24200, 25914, 26693, 28164, 28830.)

3.36.020.4 "Employee”.

"Employee” means any person in the employ of the city, or who holds a city office, whose
compensation is paid out of funds directly controlied by the city. "Funds directly controlled by the city"
includes funds deposited in and disbursed from the city treasury in payment of compensation, regardless
of their source. The word "employee” shall be deemed to include the word “officer.” ' :

(Prior code §§ 2003.51 - 2003.63; Ords. 24094, 24200, 25014.)

3.36.020.5 “Final compensation”.

A.  For a member of this plan who retires, either for service or disability, before January 1, 1970,
ge monthly compensation of the member during any

period of thirty-six consecutive months of city service for which such member receives service credit in

this plan. '
B.  For a member of this plan who retires, either for service or disability, on or after January 1,
1970, "final compensation” means: S

1. For the purpose of determining the amount of monthly retirement allowance or monthly
survivorship allowance payable for any month or portion of a month prior to September 1, 1970, the
highest average monthly compensation of the member during any period of thirty-six consecutive -
months of city service for which the member receives service credit in this plan.

2.  For the purpose of determining the amount of monthly retirement aliowance or monthly
survivorship allowance payable for any month or portion of a month on or after September 1, 1970, the
highest average monthly compensation of the member during any period of twelve consecutive months
of city service for which the member receives service credit in this plan; provided and excepting,
however, that in determining such final compensation no consideration or credit shall be given to or for
that portion, if any, of the compensation paid or payable'by the ¢ity t said member fof service refdered
during the last twelve months of said member’s city service which exceeds one hundred eight percent of
the compensation paid or payable to the member for city service reridered during the twelve moriths
immediately preceding the last twelve months of the member's city service. : - '

C.  ifan employee leaves city service and subsequently returns to city service, months of service

before and after the absence from service may be cumulated to constitute the period of thirty-six
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consecutlve months or twelve consecutive months, whlchever is appilcable nohmthstandlng the
absence from service.

D. If any bénefit is dependent upon the amount ;df service of a hember, and the member has less
than thirty-six months of city service or less than twelve months of city service, whichever is applicable,

‘then the amount of service the member actually has shall be used in the calculation of the mémber’s

finai compensatlon

- (Prior code §§ 2903.51 -'2903.63; Ords. 24094,' 24200, 25914, 28831.)

3.36.020.6 "Member",

"Member"” means any person included in the membershlp of this system, and in¢ludes those ‘persons
only who are specified as such in Part 2 of this chapter.

(Prior code §§ 2903.51 - 2903.63; Ords. 24094, 24200, 25914.)

3.36.020.7 "Month".

Except as otherwise expressly provided, "month” means a calendar month.

(Prior code §§ 2903.51 - 2903.63; Ords. 24094, 24200, 25914.)

3.36.020.8 “Plan year”.

““Plan yeér" meansl July 1 to June 30

(Ord. 28886.)

3.36.020.9 “Retirement”.or “retired”.

“Retnrement ‘retired” means withdrawal from c¢ity service pursuant to an order of the retlrement

" board with a retlrement allowance granted under this. chapter.

(Prior code §§ 2903.51- 2903.63; Ords. 24094, 24200, 25914, 28886.)

3.36.020. 10 “Retiren'.nent‘ allowance”

“Ret:rement allowance means the service retlrement aIIowance or the d:sabﬂrty retirement
aIIowance “ :

(Pnor oode §§ 2903 51- 2903 63; Ords 24094, 24200 25914 28886. )

3.36.020.11 “Retlrement board” or “board”

“Retlrement board" or “board” means the board of administration referred to and specified in Section
3.36.300 of this chapter. :

(Prior code §§ 2903.51- 2903.63; Ords. 24094, 24200, 25914, 28886.)
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3.36.020.12 “Retirement fund” or “fund?.

“Retirement fund” or “fund” means the retirement fund specified in Section 3.36.500.
(Prior code §§ 2903.51- 2903.63; Ords, 24094, 24200, 25914, 28586, )

' 3.36.02(_).,13 “Retirement system”, “retirement .plan”,.“this system”, or “this plan”.

“Retirement system”, “retirement ‘p,lan’;, “this system”, or "this plan” means the Cj
and Fire Department Retirement Plan described in Sectior_l 3.36.110.

ty of San José Police

(Prior code §§ 2903.51- 2903.63; 'Olfds. 24094. 24200, 25914, 27768, 28886.)
3.36.020.14 “Domestic Pértnersh’ip”, “Domestic Partner” or “Domestic Partnefship”.

A.  "Domestic partnership” means:

A registered domestic partnership that has been established by filing a Declaration of

1.
Partnership with the Secretary of State pursuant to Division 2.5 of the California Family Code;

Domestic
or

2. Alegal union of two (2) persons of the same sex, other than a marriage, that was validly
formed in a jurisdiction other than California if such union is recognized as a domestic partnership

pursuant to California Family Code Section 299.2.

B. “Domestic partner’ means a person who has entered into a domestic partnersﬁip. '

(Ords. 27712, 28886.)

3.36.030 Use of‘l'nasculine or feminine gender.

~Uniess the context requires otherwise, as used in this chapter the.mascuiine gender includes the

feminine and the feminine includes the masculine.

. (Prior code § 2903.69; Ord. 23807.)

3.36.040 Effective date of this chapter.

The effective date of this chapter and of this retirement plan is and shali be the first day of February,
1962; and ttie words "effective date of this chapter,” as used in this chapter, shall be deemed to mean

and refer to said first day of February, 1962. ‘
(Prior codé § 2903.68.) |

3.36.05ﬂ Notices or orders deemed effective when.

y person shall be effective upon the deposit of
paid, addressed fo such person at the
records of the retirement board. " - _

Any notice or order given by the retirement board to an
such notice or order in the United States mail, postage pre
address of such member as said address is shown on the

4 44 Sty e
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- (Prior code § 2003.64.)

3. 36 060 Bivt'eekly feferences to contributions and membership.

Notwithstanding anythlng in Chapters 3.16 through 3. .44 to the contrary, whenever monthly
references are used in connection with contributions or membership under the police and fire
department retirement pian and/or the 1961 police and fire department retirement plan, such references
shall be deemed to mean biweekly from and after the effective date of the ordinance codified herein. The

purpose and intention of this amendment is to change the time at which contributions are fo be made to .

the police and fire department retirement plan and/or the 1961 police and fire department retirement plan
and to assure that no one is deprived of membership in either of said plans because of receiving salary

on a biweekly basis.
(Prior code § 2003.71.)
3.36.070 Grounds for termination of aflowances or benefits.

A. In addition to any other grounds which the refirement board may have by virtue of other
provisions of this chapter for terminating or canceling any allowance or benefit which would otherwise be
payable to any person or persons pursuant to the provisions of this chapter the board may, in its
discretion, permanently terminate or temiporarily suspend any allowance or benefit, or portion of any
allowance or benefit, which would otherwise be payable to any person or persons under and by virtue of
the provisions of this chapter if the person or persons to whom such allowance or benefit should -
otherwise be payable should wilfully d:sobey any lawful order of the retirement board or wilfully violate
any provisions of this chapter. The board, in suspending any allowance or benefit, or any portlon thereof,
may suspend the same for such period of time as it may deem just or reasonable, and may impose such
conditions as it may deem just or reasonable for reinstatement of any such allowance or benefit.

B. In the event any service retirement allowance or disability retirement allowance otherwise
payable fo any person under and by virtue of the provisions of this chapter should be permanently
terminated pursuant to the provisions of this section, and if the person who would have otherwise been
entitled to. such allowance should die thereafter, neither his surviving spouse nor his surviving child or
children nor his estate shall be entitled to any allowances or béensfits whatsoever under the provisions of

this system

(Prior code § 2803.67.)

3.36.080 Benefits exempt from execution.

A. The rightofa person to a pension, an annurty ora retarement allowance to the retum of -
contributions, the pensmn annwty or retirement aliowance itself, any optional benefits, any other right.or
benefit accrued or accruing to any person under the provisions of this chapter, and the moneys in the
fund created herein shall not be subject to execution, garnishment, attachment, or any other process
whatsoever, and shall not be assignable except as herein specifi caI[y provided or as specnf‘ jed in

Subsection B

B. Voluntary deductions which are pe’rmitted by rules and regulations approved by the board of
administration of the police and fire department retirement plan may be made from pension benefits

payments where authorized in writing by the benefit payee.

(Prior code § 2603.65; Ord. 29035.)
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3.36.090 Claimant to bear burden of probf.. |

Each and every claimant of any ailowance or benefit under this chapter shall at all times 'bear the
burden of proving all such facts, circumstances and conditions as must be established or otherwise
proved to entitle such claimant to any allowance or benefit under this chapter. o

(Prior code § 2903.70.)

3.36.100 Invalidity of portion of chapter.

If any section, subsection, paragraph or'portion of this chapter is for any reason declared fo be invalid
or unconstifutional, such decision shall not affect the validity of the remainder or remaining portion of this

chapter. The city council does hereby deciare that it is its intention to enact and pass each section,
ndependéntly of each and every other part.

(Prior code § 2903.66.)

3.36.110 Identification of system.

Notwithstanding anything to the contrary in Chapters 3.32 and 3.36 of Title 3 of thé_ San José
Municipal Code, the elements of the. plan set forth in Chapter 3.32 and the elements of the plan sef forth
in Chapter-3.36 are components of a single retirement system known as the City of San José Police and

Fire Department Retirement Plan.
(Ord. 27768.)

3.36.120 Termination of plan.

A. Upon the termination of thisrplan or upoh the comiplete discontinuance of contributions under
the plan, the rights of each member, former member and beneficiary to benefits accrued to the date of

such termination or discontinuance shall be ndnforfeitable.

B. 'Upon the complete termination of this plan, the board shall perform all of the following:
1. Liquidate the assets of the retirement fund.

2,

Pay all of the accrued administrative expenses of the plan, including the expenses of
liquidation. a S | '

ghts of each member, former 'member and beneficiary to béneﬁts accrued to

3. Determine the ri
ensure that all such.beneﬁts. have been or are paid to the respective

the date of termination, and
persons.

4. Allocate sny assets in the supplemental retiree benéfit reserve established pursuant o
Section 3.36.580 to the then existing retired members, survivors of members, and survivors of retired
members using the distribution methodology most recently approved by the city council.

C.  Upon the termination of this plan and the satisfaction of all liabilities described in Subsection B.
above, the board shall allocate any remaining assets of the retirement fund to the members of the plan
on the basis of years of service and final compensation credited to the member at the time of termination

of the pian.
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(Ord. 27768.)

3.36.130 Plan year. '

"Plan year" means the consectitive twelve month period beginning on July 1 and endlng on June 30
of the followang calendar year. ' . .

(Ord. 28773.)

 3.36.140 Limitation year.

“Limitation year” means the calendar year.

(Ord. 28773.)

Sections:

Part2
MEMBERSHIP

3.36.150 - Members designated.
3.36.160 Exclusions from membership

3.36.170 Persons appomted on or after effective date to positions in police
department ,

3.36.180  Persons holdlng position in police department on effective date -

- QOption.

3.36.185 Reserved.

3.36.190 Reserved.

3.36.200 Persons appomted on or after effectrve date to posutlons in fire
department ,

3. 36 205 Exclusron of fire chief and police chief with no prior service credit in
police and fire department retrrement plan.

3.36.210 Persons holding posmon in fire department on effective date - Option.

3.36.220  New option for persons who failed to exercrse option grven them by
Sections 3.36.180 and 3. 36.210.

3.36.230° Option for fire training officer who was dnl! master on February 1,
1962. _

3.36.240  Persons retired for disability prior to effectlve date who return fo
active duty after effective date.
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- (Prior code § 2003.85; Ord. 24681.)
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Page 277 of 436

3.36.250  Persons holding positions in police or fire department not included in
‘membership on effective date who become entitled to membership later - Option.

- 3.36.260 Persons holding positions in department of communication.on
effective date - Option. : : .

'3.36.270  Persons retired pursuant to this chapter for disability who return to city
service in position other than position included in membership of this plan.

.3.36.280 Membership in pribr plan con'tinued when.

| 3.36.150 Members dééi_gnated.

- Except as may be otherwise provided in this chapter, all of the persons hereinafter specified in this
Part 2 and none other, shall be members of this retirement system and shall be subject fo its provisions:

(Prior code § 2903.75.) |

3.36.160 Exclusions from membership.

Anything in this chapter to the contrary notwithstanding, the foliqwing persons are excluded from

membership in this system:
A.  Independent contractors who are not employees of the city.

.B. Personsin éity service principafly for training or educational purposes, whether or not they

receive any compensation.

C.  Auxiliary or voluntary police officers or fire ﬁghtefs,' whether or not fhey receive any
compensation. , S o

D. Persons ser\'!ing or embldyed on‘. a part-time basis. An employee is serving on a part-time basis
when the employee engages in his or her duties for less time than is required of employees serving on

- full-time basis, even though the employee is subject to call at any time.

- E.  Persons serving or employed or paid on a per diem, per hour, or any other basis other than a

monthly basis.’ ‘
F. Exceptas provided in Part 16 of this chapter, persons who are niembers of any other retirement

or pension system and who are receiving credit in such other system for services are, as to such

service, excluded from this system. For purposes of this subsection, persons who merely are receiving

pensions or retirement allowances or other payments, from any source whatever, on account of service
rendered fo an employer other than the City of San José and while they were not in city service, are not,

because of such receipt, members of another retirement system.

3.36.170 Persons appointed on or after effective date to poSitighs in police

A Subjed to and except as otherwise prov_ided by other provisions' of this chapter, each person -

| 2 SRR ¥ [ S
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- appointed on or after the effective date of this chapter to any of the foliowing positions or classes of
positions in the police depariment shall be a member of the plan as described in this chapter, and shall
be subject to the provisions of this chapter, as of the date of such appointment to such position, as .
follows: chief of police; assistant chief of police; deputy chief; chief of uniform division; chief of
detectives; inspector of operations; chief of technical services; chief of prevention and contro! division;
police captain; police lieutenant; police sergeant {detective); police sergeant; juvenile officer; police
officer; police woman; assistant police woman; and automotive registration technician, but enly if the

* person appointed to the iatter position held the position of sénior identification officer on February 1,

1962, and became a member of this retitement plan as of February 1, 1962, and was also a member of

this plan immediately prior to his appointment to the position of automotive registration technician,

B. A person retired for disébility prior to thé effective date of this chépter pursﬁarit to the provisions:
of Chapter 3.32 of this Code who is restored fo active duty upon cessation of his or her disability after
the effective date of this chapter, shall not be deemed to be a "person who is appointed on or after the

effective date of this chapter," as such words are used in this section. :

C. Anything hereinabove to the contrary notwithstanding. no person shall be deemed to have
become a member of this retirement plan because of his or her appointment to any of the above-
specified positions on or after the effective date of this chapter if as of the date of such appointment he
or she is a member of the police and fire department retirement plan established by Chapter 3.32,
unless he or she has been or is given and has exercised or exercises pursuant to other provisions of this
chapter an option to become subject o the provisions of this chapter in lieu of remaining subject to the

provisions of Chapter 3.32 of this Code. '
(Prior code § 2003.76; Ord. 27768.)
13.36.180 Persons holding position in police department on .e.-ffecti{u;,I date - Option.

A.  Except as may otherwise be provided in this chapter, each person who on the effective date of
this chapter holds any of the following positions or classes of positions in the police department by virtue
of an appointment made prior to the effective date of this chapter, and who, in addition, is on such datea
member of the police and fire department retirement plan established by Chapter 3.32, shall have the
option of becoming subject to the provisions of this chapter. Said positions are: chief of police, chief of
detectives, inspector of operations, police captain, Assistant chief of police, police lieutenant, police
sergeant (detective), juvenile officer, police officer, police woman, traffic analyst, senior identification

officer, and identification officer.

B. Each of said persons, in order to exercise said option, shall file with the secretary of the
retirement board, a written statement, on a form to be furnished by said board upon his or her request,.
declaring that he or she elects to be subject to the provisions of the retirement plan as described in this
chapter. Said statement shall be filed as aforesaid on or before and no later than the ninetieth day
immediately following the effective date of this chapter; excepting, however, that any such person who
on the effective date of this chapter is on temporary feave because of active service in the Ariied Forces
of the United States may file said statement electing to be subject to the provisions of this chapter with
the secretary on or before and no later than the ninetieth day immediately following the date of éxpiration
of his or her leave or his or her return to duty, whichever is earlier. Upon filing said writtén statement with

the secretary in the manner and within the time hereinabove specified, such person shall be deemed to
be subject to the provisions of this chapter as of the effective date of this chapter. Each such person so
electing to become subject to the provisions of this chapter shall cease being subject to the provisions of
the retirement systemn as established by Chapter 3.32 of this Code as of the date he or she becomes
subject to the provisions of this chapter and shall have no further rights undér Chapter 3.32. Anything
elsewhere to the contrary notwithstanding, no such person shall become entitled to the benefits provided
under this chapter unless he or she exercises said option as aforesaid. . :
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(Prior code § 29803.78; Ord. 27768.)

3.36.185 Reserved.

Editor's note: Ord. 27768, § 6, adopted June 20

. 2006, repealed § 3.36.185, which pertained to
withdrawal from plan by chief of police. o ) o

' 3.36.190 Reserved.

Editor's note: Ord. 27768, § 17, addpte’d June 20, 2006-,'repealed § 3.36.190, which pertained to
withdrawal of contributions by chief of police. I ; .

3.36.200 Persons appoirited on or after effective date to positioné in fire department.

A. Subject to and except as otherwise provided by other provisions of this chapter, each person
appointed on or after the effective date of this chapter to any of the following positions or classes of
positions in the fire department shall be a member of the plan as described in this chapter; and shali be
subject to the provisions of this chapter, as of the date of such appointment to such position, as follows:
fire chief; deputy fire chief; assistant fire chief; fire prevention chief; fire marshal; battalion chief: district
~ .chief; fire district chief; fire training officer; assistant fire marshal; fire captain; assistant fire training

officer; senior fire prevention inspector; fire engineer; firefighter; fire master mechanic; and assistant fire

master mechanic. '

B. A person retired for disability prior to the effective date of this chapter pursuant to the provisions
of Chapter 3.32 of this Code who is retired to active duty upon cessation of his or her disability after the
effective date of this chapter shall not be deemed to be a "person who is appointed on or after the -
effective date of this chapter” as such words are used in this section. ' _

C. Anything hereinabove to the contrary notwithstanding, no person shall be deemed to have
become a member of this retirement system because.of his or her appointment to any of the above-
specified positions on or after the effective date of this chapter if as of the date of such appointment he
or she is a member of the' police and fire department retirement plan established by Chapter 3.32 unless -

he or she has been or is given and has exercised or exercises pursuant to other provisions of this

chapter an option to become subject fo the provisions of this chapter in lieu of remaining subject to the

provisions .of Chapter 3.32 of this Code.
(Prior code § 2903.77; Ord. 27768.)

3.36.205 Exclusion of fire chief and police chief with no prior service cre‘dif in police
. and fire department retirement plan.
Nohmithstanding the provisions of Section 3.36.200, any. person who is appointed to the posiﬁon of

fire chief or police chief, with an effective employment start date on or after August 1, 2010, shall not
become or be a member of this retirement system if on the effective date of such person's appointment:

A. The person is not entitled to credit for service in this retirement system; and
B. The person is not entitled to redeposit withdrawn accumulated contributions pursuant to Section
3.36.710. ‘ ‘ : ‘

il
.

(Ord. 28749)
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Editor’s note: Ord. 27768, § 9 adopted June 20, 2006, repea!ed former § 3.36.05, which pertamed to

exclusion of fire chief w:th no prior service credit.

3.36.210 Persens holding position in fire department on effective date - Option.

A.  Except as may otherwise be provided in this chapter, each person who on the effective date of
this chapter holds any of the foflowing positions or classes of positions in the fire department by virtue of
an appointment made prior to the effective date of this chapter and who, in addition, is on such date a
member of the police and fire department retirement plan established by Chapter 3.32 of this Code, shall
have the option of becoming subject to the provisions of this chapter. Said positions are: fire chief,
assistant fire chief, fire prevention chief, battalaon chief, fire captaln firefi ghter and fire master mechanic.

.B. Each of said persons, in order to exercise said option, shall file with the secretary of the -
retirement board a written statement, on a form to be furnished by the board upon his or her requést,
declaring that he or she elects to be subject to the provisions of the retirement plan as described in this
chapter. Said statement shall be filed as aforesaid on or before and no later than the ninetiéth day
immediately following the effective date of this chapter, excepting, however, that any such person who
on the effective date of this chapter is on temporary leave because of active service in the Armed Forces
of the Umted States may file said statement electing to be subject to the provisions of this chapter with
the secretary on or before and no later than the ninetieth day immediately following the date of expiration
of his or her leave or his or her return to duty, whichever is earlier. Upon fifing said written statement with
the secretary in the manner and within the time hereinabove specified, such person shall be deemed to

~ be subject to the provisions of this chapter as of the effective date of this chapter. Each such person so

electing to become subject to this chapter shall cease being subject to the provisions of the retirement
plan as established by Chapter 3.32 as of the date he or she becomes subject to the provisions of this

© chapter and shall have no further rights under Chapter 3.32. Anything elsewhere to the contrary
' notwathstandmg, no such person shall become entitled to the benefits prowded under.this chapter uniess

he or she exercises sald option as aforesald
(Prior code § 2903.79; Ord. 27768.)

3.36.220 New option for persons who falled to exermse optlon glven them by Sectrons ‘
3.36.180 and 3.36.210. ,

A.  Any person who was given by Section 3.36.180 or Section 3.36.210 of this chapter an option to
become subject to the provisions of this chapter but failed for any reason to.exercise such option, is
hereby given a new option to become subject to the provisions of this chapter if he or she has
contmuousiy, from February 1, 1962 (the effective date of this chapter) to and including the date of
exercise of such new option, held a position which would have entitled him or her to be subject to this .

chapter during all such time had he or she exercised such onglnal option.

B. Each of said persons, in order to exercise said optron shall on or before November 15, 1968:

1. File w:th the secretary of the retlrement board a written statement, on a form to be furnished
to him or her on his request by the board, declaring that he or she elects to be subject to the provisions

of the retirement system as described in by this chepter; and
2.  Atthe time of ﬁlfng said written statement pay into the retirement fund: |

‘a. Asum equal to the difference between what he or she would have paid had he been
subject to the provisions of this chapter from the effective date of this chapter to the date upon which he -
or she exercises such option and what he or she actually paid during sald period pursuant to Chapter

3.32; plus
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, b.  Such interest thereon as the retirement board may deem reasonable. Only that sum
designated in subdivision a. above shali be credited to such person's account and be considered

accumulated contributions.

- C.  Upon filing sajd written statement within the time and in the manner heréinabove specified, said

person shall be deemed to be subject to the provisions of this chapter, as of the effective date of this -
ch._expter. S§uch person, upon electing to become subject to the provisions of this chapter, shall cease
being subject to the provisions of the retirement plan as established by Chapter 3.32 as of the date he or

she becomes subject to the provisions of this chapter and shall have no further rights under Chapter

3.32. Anything elsewhere to the contrary notwithstanding, such person shall not become entitled to the

benefits provided under this ¢hapter unless he or she exercises said option as aforesaid.
(Prior code § 2903.86; Ord. 27768.) |
3.36.230 - Option for fire training officer who was drill master on February 1, 1962.

- That certain person who on February 1, 1962 held the position of drill master in the fire department
and upon abolition of such position was appointed to the position of fire fraining officer, is hereby given
an option to become subject to the provisions of this chapter if he or she has continuously from February
1, 1962, to and including the date of exercise of the option granted by this section, held such positions of
drill master and fire training officer. Said person, in order to exercise said option, shall on or before
November 15, 1968, file with the secretary of the retirement board a written statement on a form to be

. furnished to him, upon request, by said board declaring that he or she elécts to become sUbjéc.t to the
provisions of this chapter and elects to pay into the retirément fund a sum equal to the difference
between what he would have contributed under this chapter had he or'she been subject to the
provisions of this chapter from February 1, 1962, to the date upon which he or she exercises this option
and what he or she has actually paid during said period of time pursuant to the provisions of Chapter -
3.32 of this Code. Upon being paid said sum shall be credited to such person's account and be '
considered accumulated contributions. Payment of said sum shall be made in such installments, at such
times, and in the manner prescribed by the retirement board. If such person or his or her survivors :
become entitled to any benefit under this chapter prior to the time that all of said sum has been paid,
such benefits shall be reduced by the amount of said sum still remaining unpaid. :

(Prior code § 2003.87; Ord. 27768.)

3.36.240 Persons retired for disability prior to effective date, who returﬁ to active duty

' after effective date.

Except as may otherwise be provided in this chapter, each person who was appointed to and held,
prior fo the effective date of this chapter, any of the positions or classes of positions designated. in
Sections 3.36.170 and 3.36.200 and who, prior to the effective date of this chapter, received a disability
refirement from such position or class of position pursuant to the provisions of Chapter 3,32, shall have
the option of becoming subject to the provisions of this chapter, subject to all provisions of this chapter. if
such person’s disability should cease, and if in-addition such person should be restored to active service
pursuant fo the provisions of Chapter 3,32 in the position which he or she held.at the time of his or her
disabifity retirement, provided. and upon condition, however, that such person.at the time he.or she is,.
restored to active duty is not fifty-five (55) years or more of age. No such person shall become subject fo
the provisions of this chapter ifat the time of such restoration to duty in said position he or she is fifty-

five (55) or more years of age. Each of said persons, in order to exercise this option, shall file with. the
secretary of the retirement board a written statement, on a.form to be furnished to him or her, upon
request, by said board, declaring that he or she elects to become subject to the provisions of this

-chapter. Said statement shall ;Be filed on or before, and no later than, the ninetieth (90th) day

immediately foilowing the date of such person's restoration to active duty. Upon filing said statement in

the manner and time specified in this section, such person shall be desemed to be a member of the

7 S A e
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retirement plan and shall be subject to the provisions of this chapter as of the date of his or her
restoration to duty. Each such person so electing to become subject to the provisions of this chapter
shall cease being subject to the provisions of Chapter 3.32 as of the effective date of the election made
pursuant fo this section. Anythlng elsewhere to the contrary notwuthstandlng, no such person shall
become subject to the provisions of this chapter unless he or she'exercises this optron in the time and

manner speclf ied by thls section. - . .
| (Pnor code § 2903.80; Ord, 27768.)

3;36.550 | PerSQhe hotdtng po_sitior_l_s' in po_l,ice or fire d_epartment not included in
membership on effective date who become entitled to mem'bership later - Option.

A. Any person who has been appointed to and holds on the effective date of this chapter any -
position in the police department or fire department not included within the list of positions set forth in
‘Sections 3.36.180 or 3.36. 210, arid who subsequent to said effective date is appointed to a position in
the police department or fire department included within the list of positions set forth in Sections :
3.36.170 or 3.36.200 without a break in service, and who 'immediately prior to his or her appointment to
such new position is a member of the police and fire department retirement pian as described in Chapter

3.32, shall have the opt:on of becoming subject to the prov:srons of thls chapter.

B. Each of said persons, in order to exercise said optton shall fi !e with the secretary of the

- retirement board a written statement, on a form to be furnished to him or her, upon request, by said -

board, declarlng that hé or she elects to be subject to the provisions of this Chapter 3.36. Said statement
shall be filed as on or before, and no later than, the ninetieth (90th) day |mmediately followang such
person's appointment to the position entitling him or her to be subject to the provisions of this chapter. -
Upon filirig said written statemerit in the manner and time hereinabove specified, such person shall
becomé subject to the provisions of this chapter as of the date of said new apporntment Each person so
electing to become subject to the provisions of this chapter shall cease being subject to the provisions of
- Chapter 3.32 as of the effective date of the élection made pursuant to this section. Anythmg elsewhere

to the contrary notwithstanding, no such person shall become subject to the provisions of this chapter
unless he or she exercuses thls optron in the time and manner specified by this section. '

(Prior code § 2903.81; Ord. 27768.)

3.36.260 Persons holdmg positions in department of commumcatlon on effective date -
Option. . . N

" Except as may otherwise be provided in this chapter, each person who, prior to the effective date of
this chapter, was transferred from a permanent appointment in any position or class of positions in the
police depértment or fire department to one (1) of the followmg posiions or classes of posrtrons in the
depar‘tment of comrmunications: supenntendent of communlcatlons chief radio- telephone operator and
radro—telephone techmcran and who i |n addltlon is on the effectlve date of thls chapter a member of the
optron if he or she Holds any such posrtlon in the department of communlcatu‘ms on the effectlve date of
this chapter and riot dtheiwise; of becoming subject 6 the provisions of this Chapter 3. 36 Each of said
persons, ih order to exércise said option, shallfile with the secretary of the retlrement board a written -
statériient, on a form to be furnished o him or her, upon request, by said board dec‘:la'ring that he or she
elects to be'subject to the provisions of this chapter. Said statement shall be filed on or before, and no
‘later than, the ninetieth (90th) day immediately following thé effectlve date of this section, excepttng,
however, that any such persori who on the effective date of this section’is-6n temporary leave because
of active sérvice in the Armed Forces of the Uriited States imdy filé said stateiment electirig to bé subject
to the provisions of this chapter with the secretary on or before, and no later than, the ninétieth (90th)

day immediately following the date of expiration of his or her leave or his or her retumn to duty, whichever
is earlier. Upon filing said wntten statement with the secretary in the manner and within the time
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be subject o the provisi_ons:of thié chapter as

specified in this section, such person shall be ideeme_d to
ng to become subject to this chapter shall

~ of the effective date of this section. Each person so electi
cease being subject to the provisions of Chapter 3.32, as of the effective date of the election made

. pursuant to this section. No such person shall become subject to the provisions of this chapter unless he
or she exercises this option in the time and manner specified in this section. ‘ .

(Prior code § 2903.82; Ord. 27768.)

3.36.270  Persons retired pursuant to this chapter for disability who return to city
service in position other than position included in membeiship of this plan.

. A member who is retired for disability after the effective date of this chapter pursuant to the provisions

of this chapter and who, in addition, after receiving such disability retirement, is appointed to a full-time

position in the city service, appointment to which wouid not otherwise entitle him or her to the benéfits of
this chapter, in which new position monthly compensation is paid, shall, if and while said disability

~ continues during the period of such new service, be a member of the retirement plan and shall be

subject to the provisions of this chapter.

(Prior code § 2903.83; Ord. 27768.)

3.36;280 Membership in prior plan contin'uéd when.

. Ali persons who, on the effective date of this chapter, are members of the police and fire department
retirement plan described in Chapter 3.32 and do not exercise in the manner and within the time
hereinabove specified their option of becoming subject to the provisions of this chapter, or who are not
hereinabove given any such option or who are otherwise excluded from membership in the retirement
plan as described in this chapter, are not and shall not be deemed to be subject to the provisions of this
chapter and shall not be entitled to any benefits paid pursuant to this chapter. All such persons,
however, shall remain members of the police and fire department retirement plan as described in
Chapter 3.32 of this Code, subject to the provisions of said chapter and applicable provisions of the
charter of the city, and the benefits being paid on the effective date hereof to or or account of any
persons pursuant to Chapter 3.32 shall be continued at their existing rates in accordance with the
provisions of said Chapter 3.32, and shall be paid from the retirement fund maintained in accordance
. with this chapter. Notwithstanding anything in this Code or in any ordinance to the contrary, no persons
appointed to any position or class of positions on or after the effective date of this chapter shall become

subject to Chapter 3.32 or be entitied to any benefits payable pursuant to Chapter 3.32.

(Prior code § 2903.84; Ord, 27768.)
- - Part 3 B
RETIREMENT BOARD AND OTHER OFFICERS
- Sections: ‘ | | _
| 5.36.30b * Retirement board - Administration and control authﬁﬁty. :
-3.36.310 Retirement board - Powers and duties.
3.36.320 Retirement board - Additional powers and duties.

13.36.330 Retirement board - Meetings - Quorum - Voting.
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3.36.340 Retirement board - Secretary Retlrement and benef" ts. admmlstrator
duties. : '

3.36.350 Rules and regulations - Scope.
3.36.360 Duties of other city officers.

3.36.370 . Determination of employee ehgrblllty and determmatlon and
“modification of berefits. | ,

3.36.380 Medical serviee and advice.

3.36.385 Authority to secure other contractual services.

3.36.400 Actuarial evaluation and investigation - Interest rates.

3.36.410 Mortality, service and other tables - Revision of rates of contribution.

3.36.420 Determination of age, service or compensation .Where records are
inadequate. : -

R 3.36;430 Accounts and recordkeeping.
3.36.440 Annual report.
3.36450 Hearings - Authoriéed when.
3.36.460 Power to administer oaths and issue subpoenas-.
3.36.470 Hearings - Rules and procedures. .
3.36.480 Direct tfansfers of eligible rollover distributions.
3;36.485 Review of proposed amendments.
3.36.490 Direct trustee—to-trusteetransfers.
3.36.300 Retirement .board - Adm_inistratEO'ﬁ and control authority.

The retirement system established pursuant to the provisions of this Chapter 3.36 and the retirement
fund provided for in this Chapter 3.36 shall be managed, administered and. controlled by that certain
board of administration entitled "board of administration for police and fire department retirement plan”
which has been established pursuant to the provisions of Chapterz 08, Part 12 of the San José

Mumc:pal Code. -

(Prior code § 2903.100.)

3.36.310 Retirement board - Powers anﬂ duties.

The retirement board shall have all the powers and-duties given to it in this Chapter 3.36, including
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but not limited to, the powers and duties specified in this Part 3. Notwithstanding anything in this part to
the contrary, the retirement board shall not engage in a transaction prohibited by Section 503(b) of the

internal Revenue Code.

{Prior code § 2903.101; Ord. 28886.)

3.36.320 Retirement board - Additional powers and duties.

y and all other powers 'imposed upon or granted to it by the

The retirement board shall have an
of the city, or by any other provisions of this Chapter 3.36.

provisions of Article XV of the Charter

(Prior code § 2903.113.).

3.36.330 Retirement board - Meetings - Quorum - Voting.

The retirement board shall hold regular meetings monthly at a time and place to be determined by the .
board. Special meetings may be heid at any time and place upon the call of its president or of a quorum
of the members of the board. Until at least seven seats on the board are filled for the first time after
adoption of the ordinance increasing the board to nine members, four members of the board shail be
necessary to constitute a quorum for the board to take action, although a lesser number may adjourn
from time to time. Once seven seats on the board have been filled for the first time after adoption of the
ordinance increasing the board to nine members, a majority of the total number of member seats, filled
or vacant, shall be necessary to constitute a quorum, although a lesser number may adjourn from time
fo time. The board shall act by resolution, order or motion. Ali meetings shall be open and public.

(Prior code § 2903.114; Ord. 28787.)

3.36.340 Retirement board - Secretary - Retirément and benefits administrator duties.

ry of the retirement board. The director shall

- The director of retirement services shall be the sécreta
manner as is required for the keeping of

keep a record of all proceedings of the board in the same .
records of all proceedings of the city council.

‘(Prior code § 2903.115; Ords. 21624, 26034.)

3.36.350 Rules and regulations - Scope.

Subject to the provfsions of this Chapter 3.36 and to all appiicable provisions of the Charter of the

city, the board may make and enforce reasonable rules and regulations for the administration,
management and control of the provisions of this chapter and of the retirement system and fund
person retired thereunder and each person

provided for herein; and each member of this system, each
or estate entitled to or receiving any benefits under the provisions of this chapter.is and shall be subject

to the provisions of this chapter and to said rules and regulations.
(Prior code § 2903.102.) -

3.36.360 Duties of other city officers.

The city treasurer and the city auditor shall perform such duties with respect to this retirement system
and the retirement fund as the board of administration may from time to time direct, and all such other.
duties as may be required of such officers by other provisions of this chapter or by the Charter of the .
city. No additional compensation shall be received by any of said officers for said services.
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(Prior code § 29031 16.)—

3 36.370 Determmatlon of employee eligibility and determmatlon and modification of -
benefits. ,

The board, subject to the provisions. of this Chapter 3.36, shall determine who are employees of the
city eligible for membership in this retifement system. The board is the sole judge of the conditions under
which persons may be admitted to and receive or continue to receive benefits under this system, and
shall detérmine, modlfy or termmate benefits for service or disability, or any other benet‘ ts provided for in

this chapter

(Prior code § 2903.103.).

| 3.36.380 Medical service and advice.
The board may enter into contractual arrangements for such medical servrces and advice, and may
secure and pay reasonable compensation for independent medical examiners, as the board deems

necessary to drscharge its dufies respecting matters involving disability or death or both. Such contracts
for medical services shall be entered into in the name of the board of admmlstratlon for the police- and

fire department retirement pIan

(Prlor code § 2903 104; Ord. 25084 )

.3.36.385 Authority to secure other contractual services.
A. In addition to'the authonty to enter into contractual arrangements for medical services as
provided in Section 3.36.380 and the authority to enter into contractual arrangements for investment

_related services as provided in Part 4 of this chapter, the board is authorized to select, enter into -
contractual arrangements with, and pay reasonable compensation to persons to perform the following

services for the board:
Lt 'Acttrarial services.
2. Auditing services.
3. Investment manager.sear'ch services.
4, | Investment performance evaluation services.
5. Proxy voting services. |

6. Ofher consuitant services whlch the board deems necessary to carry out its duties and
responsibilities under this retirement plan.

B. The contracts described in subsection A. shall be entered mto in the name of the board of
admlnrstratlon for the police and fire department retirement plan. .

(Ords. 24723, 25084.)

3.36.400 Actuarial evaluation and inve_stigaticn - Interest rates.
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' The board shall keep in convenient form such data as is necessary for actuarial evaluation of this

system. As of April 1, 1962, and thereafter at the end of periods not to exceed five years, the retirement
board shall cause to be made an actuarial investigation into the mortality, disability, service and -

compensation experience of members and persons receiving benefits and an actuarial evaluation of the

assets and liabilities of this system.
(Prior code § 2903.105.)*
3.36.410  Mortality, service and other tables - Revision of rates of contribution.

- Upon the basis of any or all of such investigations, evaluations and determinations, the board shall
adopt such mortality, service and other tables as may be necessary, and shall fix and from time to time
change the rates of monthly contribution required of members and of the city as may be necessary fo
make this system at all times actuarially sound and to provide the benefits brovided for in this refirement
_ plan; provided that, as may be otherwise provided elsewhere in this chapter, the proportionate share of

contributions on behalf of the city shall at all fimes be in the ratio of three to eight (3:8). '

(Prior code § 2903.106.)
3.36.420 Determination of age, service or compensation where records are inadequate.

Whenever it is impractical for the retirement board to determine from the records of the city, and from
other evidence before it, the length of service, the compensation or the age of any member of this '
retirement system, then in such event the board may estimate for the purposes hereof such length of
service, compensation or age. Each employee shall file with the board such information respecting his

age, length of service or compensation as the board may require.
(Prior code § 2903.107.)

3.36.430 Accounts and recordkeeping.

The retirement board shall keep any and all records and accounts reasonably necessary for the
management, administration or control of this retirement system, ineluding, but not limited to:

A.  Records of all contributions made by any and all members of thé 'system or made by the city;

B. Records of all moneys in the reﬁrement fund and of the investment and disposition of such :

‘moneys; and :
C. The names of all persons receiving benefits under the retirement system, the nature of such
benefits and the amounts paid to each therefor. - S B 2

(Prior code § 2903.108; Ord. 25992.)

3.36.440 Annual report.

A.  Within ninety days after the end of each fiscal year, or if later, within thirty days after submission
to the city council of an audited annual fiscal report of the retirement system's funds, the board shall
submit to the city council and city manager an annual report for sich preceding fiscal year. The report
shall contain a statement of the board's work for such period, and shall show all receipts and
disbursements and the balance remaining in the retirement fund after such payments. The report may

contain recommendations for or against changes in the retirement system.
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B. A copy of such annual report shall also be sent to the headquarters of the poltce department
and to each city ﬁrehouse within the c:ty

(Prior code § 2903.110; Ords. 18767 § 2, 1977, 25992.)

3. 36 450 Heerings - Authorized when.

The board may in ltS discretion hold hearings for the purpose of determining any question presented
to it involving any right, Benefit or obhgatlon of a person under this chapter, provided that any such
person aggrieved by such determiniation may, if the board has not held a hearing with regard to such
determination, petition the board in writing for a hearing. Such request for a hearing must be filed within
thirty days from and after the détermination of the board. The board shall within thirty days from and
after such request hold'a hearing, after which heanng the board may affirm, reverse or modlfy its prior

determination.

(Prior code § 2003.112.)

3.36_.460 -Power to administer oaths and issue subpoenas.

The retirement board shall have the power to administer or require oaths and affirmations, to issue
subpoenas to compel the attendance of witnesses, or to compel by subpoena the production of books,
papers and documents and to take and hear testimony concerning any matter or thing pending before
the board. If any person so subpoenaed neglects or.refuses to appear or to produce any book, paper or .
document as requiréd by said subpoena, or shall refuse to testify before the board or answer a@ny -
questions which a majority of such board shall decide to be proper and pertinent, the board shalil have
the power to initiate proceedings in the proper courts to have such person be declared guilty of -

contempt. The chief of police shail, upon request of the board, have such subpoenas served by a police

officer or officers.

(Prior code § 2903.111.)

3.36.470 Hearings - Rules and procedures.

Whenever the board in its discretion holds any hearing or hearings on any matter, or is required by
any of the provisions of this chapter to hold any hearing or hearings shall be- conducted in accordance
with rules or regulations adopted by the board. The rules of evidence. generally applicable in the courts
shall not be binding upon the board; hearsay and any and ali other evidence which the board deems
relevant and proper may be admitted and considered. No person shall have any r:ght todemand or -
require that any or all evidence be sworn, although the board may permit or require all or any evidence
to be sworn if it so desires..No person shall have any right to subpoena, nor to require the board to
subpoena, any witness or witnesses nor any evidence, although the board may subpoena witnesses or
evidence if it so desires. No person shall have any right to cross-examine any witness or witnesses,
aithough the board may permit, in its discretion, such cross-examination as it deems necessary or
advisable. Any and alf rights or pnwleges granted to any and all persons by the provisions of this chapter :
- are and shall be subject to the prowsnons and limitations of this Section.

- (Pfior code § 2903.117.)

3.36.480 Direct transfers of eligible rollover distributions.

A. If, under the provisions of this chapter, a person becomes entitled to a distribution which is an
eligible rollover distribution, the person may elect to have the distribution or any portion thereof paid
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directly fo an eligible retirement plan specified by the person.

B..The election made pursuant to this section shall be in accordance with the terms and conditions

_established by the board. |
C. Upon thé exercise of the election by a person pdrsu_ant to fhis section, the distribution from the
gnated by the person, once distributable under the provisions of this

retirement fund of the amount desi ‘ ‘
chapter, shall be made in the form of a direct fransfer to the eligible retirement plan so specified.

" D. For the purposes of this section, “eligible rollover distribution” means a distribution from the
retirement fund which constitutes an eligible rollover distribution within the meaning of Section 401(a)
(31)(C) of the Internal Revenue Code, consisting of any disfribution of all or any portion of the balance to
the credit of the distributee, except that an eligible rollover distribution. does not include; any distribution
that is one of a series of substantially equal periodic payments (not less frequently than annually) made
for the life (or the life expectancy} of the distributee or the joint lives (or joint life expectancies) of the
distributee and the distributee’s designated beneficiary, or for a specified period of ten years or more;

- any distribution to the extent such distribution is required under Section 401(a)(9) of the Internal
Revenue Code; the portion of any distribution that is not includible in gross income; and any other
distribution which the Internal Revenue Service does not consider eligible for rollover treatment, such as
certain corrective distributions necessary to comply with the provisions of Section 415 of the Internal
Revenue Code or any distribution that is reasonably expected to total less than two hundred dollars
during the year. Effective January 1, 2002, a portion of a distribution shall not fail to be an eligible
roflover distribution merely because the portion consists of after-tax employee confributions that are not
includible in gross income. However, such portion may be transferred only: (i) to an individual retirement
account or annuity described in Section 408(a) or (b) of the Internal Revenue Code or to a qualified
defined contribution plan described in Section 401(a) of the Internai Revenue Code; (ii) on or after
January 1, 2007, to a qualified defined benefit pian described in Section 401(a) of the Intemal Revenue
Code or to an annuity contract described in Section 403(b) of the Internal Revenue Code, that agrees to
separately account for amounts so transferred (and eamnings thereon), including separately accounting
for the portion of the distribution that is includible in gross income and the portion of the distribution that
is not so includible; or (iii} on or after January 1, 2008, to a Roth IRA described in Section 408A of the
Infernal Revenue Code. Effective January 1, 2002, the definition of eligible rollover distribution also
includes a distribution to a surviving spouse or to a spouse or former spouse who is an alternate payee
under a qualified domestic refations order, as defined in Section 41 4(p) of the Intemal Revenue Code.,
For purposes of this Section 3.36.480, “spouse” has the meaning set forth in federal law, .

plan” means a plan which constitutes an eligible

E. For purposes of this section, “eligible retirement
(D) of the Internal Revenue Code, consisting of

retirement plan within the meaning of Section 401(a)(31)
one or more of the following: :

1. An. individual retirement account described in Section 408(&1) of the Internal Revenue dee;

2. Anindividual retirement annuity described in Section 408(b) of the lhternal Revenue Code;

3.. An anriuity plan described in Section 403(3) of the Internal -Révenue_ Code;

4. A qqaliﬁéd trust deScribed in Section 401(a) of the Internal Revenue dee; |

5. Effecfive Janua
Revenue Code;
| 6. Effective January 1, 2002, a plah eligible under Section 457(b) of the Intemal Revenue Code

that is maintained by a state, political subdivision of a state, or any agency or instrumentality of a state or
a political subdivision of a state that agrees to separately account for amounits transferred into that plan

ry 1, 2002, an annuity contract described in Section 403(5) of the Internal
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from the retirement plan; or

: 7. Effective January 1, 2008, a Roth IRA described in Section 408A of the Internal Revenue
Code. o ' o
F. . For purposes of this section, “dlstnbutee means an emp!oyee or former employee it also
includes the employee's or former employee s surviving spouse and the employee's or former
employee's spouse or former spouse who is the altemate payee under a qualified domestic relations
order, as defined in Section 414(p) of the Internal Revenue Code. Effective July 1, 2010, a distributee
further includes a nonspouse beneficiary who is a dessgnated beneﬁclary as defined by Section 401(a)
(9XE) of the Internal Revenue Code. However, a nonspouse beneficiary may only make a direct rollover

{o an individual retirement account or individual retirement annhuity established for the purpose of
~ receiving the distribution, and the account or annuity shali be treated as an “inherited” individual

: retrrement account or annurty

~ (Ords. 24814, 28886.)

3.36.485 Review of proposed amendments,

A Except as provided in subsection B., prior fo the adoption of any ordinance amending the police
and fire department retirement plan, a copy of the proposed ordinance shali be provided to the board for
the boerd's review and recommendation.

1. The board may, but is not required to, submit a report or recommendatlon on the proposed
amendment to the city council.
2 lf the board declines or fails to submit a report or recorsrmendation on a proposed

amerrdrraent within sixty days of receipt of the proposed ordinance by the secretary to the board, the city
council may proceed to adopt or not adopt the ordinance without first receiving a report or

recommendatio‘n from the board.

3. Nothing in paragraph 2. shall be deemed to prec!ude the board from thereafter submitting a
report or recommendation to the city council.

B. Inanycase where the city council finds that there is a need to adopt an ordinance amending the
system within a time period which would not allow for a sixty-day review period, the council may act on
the ordrnance without first submrttmg it to the board, and the following procedures shall apply: :

. 1.- Atthe time the council passes the ordinance for publication of title or, in the case of an
~ urgency ordinance, at the time the council adopts the ordinance, the councrl shall refer the ordinance to

the board for study and consideration.

2. Followrng its study, the board may submlt to the council a recommendatlon that the council
take one or more of the following actions: -

a. Repealthe ordsnance

b, Readopt the prov:srons of the ordlnance with.such arnendments additions or changes, if
any. as the board may wish to recommend.

c. Make such other changes or provisions as the board may recommend,

3. Upon receipt of the board's recommendation, the council may implement or disapprove the
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*.recommendation.
(Ords. 24922, 24979.)

3.36.490 Direct trustee-to-trustee transférs.

A. ifamember of this plan becomes eligible to purchase permissive service credit in this plan and
-elects to make such purchase through a lump sum deposit, the plan will accept a direct trustee-fo- _
trustee fransfer of funds from an eligible deferred compensation plan as defined in Section 457(b) of the - .

. internal Revenue Code if such transfer is:

1. For the purchase of permissive service credit as defined in Section 415(n)(3)(A) of the
Internal Revenue Code; or ' ' - .

2. Aredepositof withdrawn contributions pursuant to Section 3.36.710,

- B, Cf required by fhe provisions of the Internal Revenue Code or the regulations bromulgated under
the Internal Revenue Code, the plan will account separately for funds received through a direct trustee-
to-trustee transfer from an eligible deferred compensation plan. ' . :

' (Ord. 26829.)

. Part4
RETIREMENT FUND

Sectibns:
3.36.500 Establishment - Name - Continuation of Chapter 3,32 fund.
5.36.510 Administration and investment - Board authority.
3.36.520 Custodian. o B
3.36.530 ' investment of funds - Delegaﬁon of authority..
3.36.540 lnvestrﬁent.of funds - Conditions énd limitations.
3.36.545 l_nvestfnent - Security loan égreerﬁents - Conditions.
3.36‘.550 | Investments - Real estate.
.3.36.560 U-nclaimed or canceled checks.
3.36.570 - investment counseling - Restrictions.

| 3.36.575 Sebarate medical benefits account.

3.36.580 ‘Supplemental retiree benefit reserve.

3.36.500 Establishment - Name - Continuation of Chapter 3.32 fund. .
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in order to continue in force and make effectual pensions and retirements already existing or that
* may be granted in the future in favor of members of the retirement pl_an heretofore established pursuant -
-to the provisions of Chapter 3.32, and in order to carry out the provisions of this chapter, the retirement
-fund heretofore created and existing pursuant to Chapter 3.32, and pursuant to Section 78a of the City
- Charter, is hereby continued, and is hereby made a combined or common fund for the police and fire
department retirement plan established by this Chapter 3.36 and by Chapter 3.32, with the elements of
the plan in each chapter being a component of a single retirement plan. All contributions, income and
other mongys which are required, pursuant to the provisions of this chapfer, to be paid to this retirement
plan or into the retirement fuiid, shall'be paid intc and held in said fund; and all benefits or allowances
payable to any merber or beneficiaty undef this retirément plan shail be paid from said fund. Said
combined or common fund shall be known as the ' pollce and fire department retlrement fund.” :

(Prior code § 2903.125; Ords. 25084; 27768.)

3.36.510 Administration and investment - Board authority.

The ret:rement board shall have the exclusive control of the administration and lnvestment of the
retlrement fund.

(Prior code § 2903.126; Ord. 25084.)

3.36.520 ' 'Custodia'n.

'A.  Except as provided in subsection B., the city director of finance is and shall be the custodian of
the retirement fund, subject to the exclusive control of the board as to the administration and mvestment

of the same.

: B. The board may enter into contractual arrangements W|th California banks or with nationaf
. bankmg associations to provide master custody services with respect to the assets of the retirement
fund. Such contracts shall be entered into in the name of the board of administration for the police and

fire department retlrement plan.

: C.  All payments from the fund shall be made by the city dlrector of finance upon demands made by
the retlrement board. _

D All amounts received by the board or by the system. underthe provisions of th;s chapter shall be
deposﬁed with the custodian bank or the city director of finance fo the credit of the retirement fund,
including but not limited to any and all contributions, any and all interest eared on bank deposﬂs and

any and all otherincome of this system or of the fund.

{Prior code § 2903.127; Ord. 25084.)

3.36.530 Investment of funds - Delegation of authority.

A. - Without limiting the authority of the board itself to invest and reinvest the moneys of the
retirement fund as provided in Section 3.36.540, the board may adopt an investment resolution or
resolutions containing detailed investment guidelines, consistent with Section 3.36.540. While the
resolution or resolutions are in effect, investments consistent with such guidelines may be made by an
officer of the board, an officer or employee of the city, or a qualified investment advisor who has entered
into a contractual arrangement pursuant to Section 3.36.560, provided that such officer, employee or
advisor has been delegated such authority by the board and such officer, employee or advisor has been
designated by name in the investment resolution or resolutions. Any transactions made pursuant to the
foregoing provisions of this section shall be reported to the board on a monthly basis.
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B. Without limiting the authority of the board itself to invest and reinvest the moneys in the
retirement fund as provided in Section 3.36.540 or to delegate authority for investment and reinvestment
as provided in subsection A. of this section, the board may, by resoiution, designate a person by name
to make short-term investments and reinvestments of moneys in the retirement fund and to purchase,
sell, or exchange such short-term investments and reinvestments of moneys in the retirement fund and
to purchase, sell, or exchange such short-term investments. For purposes of this subsection, "short-term

investments” shall consist of the following:

1. Repurchase agreements and reverse repurchase agreements;

2. Short-term investment fund; -

-3 Investments which are in commiercial paper, Uriited States Treasury bills, bankers'
- acceptances, negotiable certificates of deposit, or similar evidences of indebtedness; and

a. Which afe of no more than one year in duration; and
b.  Which are liquid in nature; and - |
¢. - Which are not invéstments in bond_s or preferred or common stock,

The person fo be so designated by the board shall be either a member of the board, a qualified-
[investment advisor who has entered into a contractual arrangement pursuant fo Section 3.36.560, or an
officer or employee of the city. The person-so designated shail serve in said capacity at the pleasure of
the board and shall report monthly to the board on such short-term investments.. _

‘Moneys to be invested pursuant to this Sﬁbsection B. shall be only those moneys not then required
for investments made pursuant to Section 3.36.540 and Subsection A. of this section. -

(Prior code § 2803.129; Ords. 20115, 21076, 21305, 23560, 25084.)

3.36.540 Investment of funds - Conditions and limitations.
Thé board shall invest and reinvest the moneys in the retirement fund in accordance with the
following standards: - '

_ A. The assets of the retirement plan are trust funds and shali be held for the exclusive purposes of
providing benefits to members of the plan and their beneficiaries and defraying reasonable expenses of

administering the plan. The assets of the retirement plan must not revert, and no contributions shall be

permitted fo be retumed to the employers, except as permitted by Reévenue Ruling 91-4. '

B. The board shall discharge its duties with respect to the plan solely in the interest of, and for the
exclusive purposes of providing benefits to, members of the pian and their beneficidries, maintaining the
actuarial soundness of the plan, and defraying reasonable expenses of administering the pian. The
board's duty to the members and their beneficiaries shall take precedence over any other duty. '

- C. The board shall discharge its duties with the care, éki!l, p;ruder)'g;e,and d_ij'iggnpg uﬁder the
circumstances then prevaifing that a prudent person acting in a like capacity and familiar with these
matters would use in the conduct of an enterprise of like character and with like aims. '

D. The board shalt diversify the investments of the plan so as to minimize the risk of loss and to
maximize the rate of return, unless under the circumstances, it is clearly prudent not fo do so.

L Fa W WAl WY
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" E. The retirement plan may participate under Section 401(a){(24) of the lnternal Revenue Code in a
qualified group trust that meets the requirements of Section 401(a) of the Internal Revenue Code in
accordance with Reveriue Rulmg 81-100, as amended by Revenue Ruhng 2004-67. :

(Pnor code § 2903 128; Ords: 16989, 21145 21607, 22509, 23560, 25084, 28886.)

3. 36 545 Investment- Securlty loan agreements - Condatlons.

A.  The retirement board may entér into contractual arrangements with broker-dealers and with
California or national banks for such brokers-dealers or banks to provide secunty lending services
pursuant to security loan agreements. Such contracts shall be entered into in the name of the board of

. administration for the police and fire depariment retlrement plan.

B. Forthe purposes of this section, "secunty loan agreement“ and "marketable securities™ shall be

defined as foliows
1. “Secunty loan agreement” means a written contract whereby a legal owner, the lender,

agrees to lend specific marketable corporate or government securities for a period not to exceed one
year. The lender retains the right to collect from the borrower all dividends, interest, premiums, rlghts.
and any other distributions to which the lender would otherwise have béen entitled. The lender waives
the rlght to vote the securities during the term of the loan. The lender may terminate the contract upon
not more than five business days' notice as agreed and the borrower may terminate the contract upon
not less than two busiriess days' notice as agreed. The borrewer shall provide collateral to the lender in
the form of cash, bonds or other interest-bearing notes and obligations of the United States or
irrevocable letters of credit from California or national banks approved by the board. Such collateral shall
be in an amount equal to at least one hundred two percent of the market value of the loan securities as
agreed. The lender shall monitor the market value of the loaned securities daily. The loan agreement

shall provide for payment of additional collateral on a daily basis, or at such times as the value of the
loaned securities increases, to agreed-upon ratios. In no event shall the amount of the collateral be less

than the market value of the Ioaned securities. ~

- 2.  "Marketable secur:tles" means secunties that are freely traded on recognlzed exchanges or
market places ,

C. Any contractual arrangements entered into pursuant to thls section shall require all of the
. following:

1. Matntenance_ of detailed records of all security loans.
2. De\relepment of controls and reperts to monitor the conduct of the transactions.

3. Publication of the net results of the secunty loan transactions separate from the resuilts of
other mvestment activities. : o

(C_)rds. 21864, 25084.)
3.36.550 Investments - Real estate.

A_. 'The board may:

1. Acquire, hold for investment or sell commercial, industrial and res;dentlai real estate and real -

estate related debt instruments in the following forms:



Page 295 of 436

- a. Inits own name;

b.  In common ownership with the Federated City Emp.loyees' Retirement System;

c. ThroUgh a
Code Section 501(c)(25);

title holding corporation or trust satisfying the requirements of Internal Revenue
h a title holding corporation satisfying the requirements of Internal Revenue Code

© . d. Throug

~Section 501(c)2); or
e. Through a Limited Liability Company;

any lawful purpose and for terms which may

 '2. Lease real property owned by the board for
. extend beyond the duration of this retirement plan;

3. Create restrictions and easemenfs affectin'g the real property oWned by the board; and

er of real property would have,

4, Exercise all other rights, privileges and pbwers which an own
er applicable law.

unless otherwise prohibited by the terms of this retirement plan or by oth

B. The board shall take title as follows:

1. " Title to all commercial, industrial and residential real estate and all real estate related debt
instruments acquired by the board on behalf of this retirement plan shall be taken and held in one of the

following forms:

. a.- Directly by the board of administration in the name of board of administration as trustee

for the police and fire department retirement fund;
b.  Through a title hoiding cbrporation or trust satisfying the _requirements of Infernal Revenue
Code Section 501(c)(25); ‘ - -

c. _Thrbugh a title holding corporation satisfying the requifements of internal Revenue Code

Section 501(c)(2); or
d.  Through a Limited Liability Company.

2. Title fo all commercial, industrial and residential real estate and all real estate related debt
instruments acquired by the board on behalf of this retirement plan to be held in common ownership with
the Federated City Employees Retirement System shall be taken and held in the following name: board
of administration as trustee for the Federated City Employees Retirement Fund, as o an undivided fifty
percent interest, and the board of administration, as trustee for the police and fire department retirement
fund, as to an undivided fifty percent interest, together as tenants in common. :

ng corporation or tri;st satisfying the
title holding corporation satigfying the
a Li_mited Liability Company may be such a

C. For the purposes of this Section 3.36.550, a title holdi
requirements of Intemnal Revenue Code Section 501(c)(25), &
requirements of internal Revenue Code Section 501(c)(2). or
corporation, trust or company established by the board.

(Prior code § 2903.130; Ords. 25084, 25951, 27595, 28088.)

3.36.560 Unclaimed or canceled checks,

s . -
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Notwithstanding any provisions in this Code to the contrary, whenever any check drawn against the
retirement fund in payment of accumulated contributions or any benefits remains unclaimed or the ‘

~ claimant cannot be found, the proceeds of such check shall be redeposited in the retirement fund and

held for the claimant without any further accumulation of interest, and such redeposit shall not operate to
reinstate the membership of the claimant in this system. If such proceeds. whether heretofore or
hereafter redeposited, are not claimed within four years after the date of redeposit, they shall revert to
and become a part of the accumulated contributions of the city, held in the retirement fund to meet the
liabilities of the city to the retirement system. The board may at any time, after revision of said proceeds
to the city, and upon receipt of proper information satisfactory to it, return such proceeds so held for the
city, to the credit of the claimant, to be administered in the manner provided under this system.

(Prior code § 2903.130; Ord. 25084.)

3.36.570 lrwestment counseling - Restrictions.

A. The board may enter into contractual arrangements with any person or persons or association
or associations, who meet the requirements of subsection B. or C., to provide counsel to the board with
respect to the board's policies of investing and reinvesting of moneys in the retirement fund. Such
contracts shall be entered into in the name of the board of administration for the police and fire

department retirement plan.
. B. Any person or association who provides servnces to the board W|th regard fo f' nancial securities:
1. Shallbea person or assocnation whose pnnc;pal business consists of investment counseling
services; and :

2. Shall be registered as an mvestment adviser under such laws as may require such
registration. .

C. With respect to real estate advisors, the board shall enter into contractual arrangements only
with persons or associations whose principal officers are engaged in the business of advising and
evaluating commercial, industrial or residential real estate investments, mortgage banking, or property

management, and which are licensed as real estate brokers by the State of Caln‘ornla
(Ords. 21607, 25084, 25553.)

3.36.575 Separate medical benef‘ ts account.

A. Thereis hereby estabhshed as of July 1, 1995, the medical benefits account as a separate

- account W|thm' the retirement fund, The medical benefits account shall be mainitained in compliance with

Intémal Réveniie Code Section 401(h) and the regulatlons promulgated thereunder Monies in the
médical benefits actount may be commingled wnth othier monies in the reirement fund solely for the

purposes of investment.

B. Al contnbutlons made to the retirement fund to pro\nde for the payment of beneﬁts for sickness,
accrdent hospltalizatlon déntal or medlcal expenses of persons receiving manthly allowances under.the

provisions of this plan and all éarnings and interest attributable fo such contributions, shall be placed in

the medical benefits account. All contributions to the medical benefits account shall be reasonable and
ascertainable. At the time the city makes a contribution fo the medical benefits account, the city shall
designate in writing that such contribution is solely for the medlcal beneﬁts account.

C. Contribution rates to fund the benefits for sickness, acCident, hospitalization, dental or medical
expenses shall be established by the board as determined by the board's actuary and shail be borne by
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the city and the members of the plan as fol}ows: '
1. Contributions for dental benefits shall be made by the city and the members in the ratio of
three-to-one. - '

2. Contributions for other benefits provided through the medical benefits aét:oimt shall be made

by the city and the members in the ratio, of one-to-one.

D. Allfunds in the medical benefits account shall be used only for the payment of benefits and
expensés allowed under Intemal Revenue Code Section 401(h) and the regulations promuigated
thereunder. The medical benefits account shall be used to provide medical and dental benefits in
accordance with Parts 14 and 15 of this chapter, 'Prior to the satisfaction of ali liabilities under this plan
to provide such benefits, no funds in the medical benefits account shall be used for, or diverted to, any

other purpose..

E.  All benefits provided through the medical benefits account, plus any iife insurdnce protection
provided under the plan, shall be subordinate to the retirement and survivors' benefits provided by the
plan. Accordingly, at all times after the date on which the medical benefits account is established, the
aggregate of the city's confributions to the medical benefits account shail not exceed twenty-five percent
of its total aggregate contributions to the plan (cther than contributions to fund prior service). For the
purpose of this fimitation, city contributions include any contributions which are “picked-up” pursuant to

Internal Revenue Code Section 414(h).

F.  Upon the satisfaction of all liabilities under this plan fo providé the benefits described in this
section, any amount remaining in the medical benefifs account shall be paid to the city.

G. In the event that a member's interest in the medical benefits account is forfeited prior to the
termination of the plan, an amount equal to the forfeiture shalf be applied as soon as practicable to.

reduce the city contributions to the medical benefits account.

H. City and member contributions to the medical benefits account shall be made on the same
periodic basis as city and member contributions are made to the retirement fund. City contributions and
‘member contributions to the medical benefits account may be paid on different payment schedules.

(Ords. 27768, 28332, 28886.)
3.36.580 Supplemental retiree benefit reserve.

A. Establishment and Purpose.

1. The board shall establish a reserve in the retirement fund to be known as the supplemental

" retiree ben'eﬁt_ reserve or SRBR,
2. The purpose of the SRBR shall be to provide a source of funding for benefits to supplement

those benefits otherwise provided by this plan or.the Chapter 3.32 plan to former members of such plans
- who are receiving benefits, survivors of such former members, and survivors of members who die prior

to receiving benefits from this plan,

B. - Funding.

1. The initial amount allocated to the SRBR shall be ten pel;cent of the plan’s prefunded .
actuarial accrued liability as of June 30, 1999, as determined by the board's actuary. The board's
actuary shall calculate the initial funding amount without regard to any plan amendments that became.
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effective after June 30 1999,

2. Each June 30, beginning June 30, 2000, there shall be allocated to the SRBR the investment
eamings aftributable to the balance in the SRBR as of June 30 of the calendar year in which the
allocation is made. Investment earnings credited to the SRBR shall be calculated as though the transfer
required by paragraphs 3. and 4. of this Subsection B. had beeri made on the immediately following July

-1 (first allocation on July 1, 2000) regardless of the actual date such transfer is made. In the event the
investment eamings for the retirerent fund are less than zero, no investment earnings shall be allocated
to the SRBR and no reduction shall be made fo the SRBR balance except as provrded in Subsection C.

below.

3. The board shall detemune the excess eamrngs for the twelve months endmg June 30, 2000,
and for the twelve months ending June 30, 2001, and shali transfer to the SRBR ten percent of the

excess earnings for each such twelve-month penod

' 4. Within ninely days from and after receipt of audited fi nancral statements for each fiscal year,
“commencing with the: year 2002, the board shall determine, and:by written resolution declare, the excess
eamings as of June 30 in each such year, and shall transfer ten percent of such excess earnings fo the

" SRBR. The excess earnings shatl be added to the SRBR pnncrpal and shatl not be available for

distribution under Subsection.D.

C. Reduction of SRBR Balance.

1. Ifthe city’s contribution rate, as determined by the board's actuary during any actuarial
valuation performed after June 30, 1999, will increase as a result of poor investment earnings in the
retirement fund, there shall be transferred from the SRBR to the regular retirement fund and the cost-of-
living fund an amount equal to ten percent of the city's increased contributions for the first twelve months
following the increase in the contribution rates. Such transfers shall be limited fo those situations where
the increase in the city's contribution rate is attributable to poor investment earnings; no such transfer
shall be made for any increase in the city's contribution rate that is due to any factor other than poor
- investment eamings including, but not limited to, increases in medical or dental premium costs,
enhancements to benef ts provided under the plan, or changes in the actuarial assumptions. -

2. Notwrthstandmg Paragraph 1. of this Subsectron C., the amount transferred from the SRBR
because of the increase in the city's contributions shalf not exceed five percent of the accrued balance in

the SRBR as of the date of the actuarial valuation.

- D. Distributions.
1. The Board shall make an initial distribution from the SRBR during calendar year 2002.

2. Beginning in calendar year 2063 the board shall make an annual distribution from the SRBR;
except there shall be no dlstnbutlon during calendar years 2010, 2011, 201 2 orduring catendar year

2013 pnor to June 30, 2013.

-3, Theinitial distribution from the SRBR shall be made solely to former members of this ptan or
the Chapter 3.32 plan who are receivirig benefits as of June 30, 2001, and survivors (of such former
members or of members who died prior to receiving benefits from this plan) who are receiving benefits
as of June 30, 2001; provided, however, that if a member or former member died after June 30, 2001,
but before the initial distribution, the survivor shall be deemed to have been receiving benefits as of June

30, 2001.

4.  All subsequent annual distributions from the SRBR shal} be made solely to former members
of this plan or the Chapter 3.32 plan who are receiving benefits as of the June 30 immediately preceding .
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the distribution date and survivors (of such former members or of members who died prior to receiving

benefits from this plan) who are receiving benefits as of said June 30. -

: 5. " The board shall develop a methodology for distributions from the SRBR such that
supplemental benefits provide a greater benefit for those persons who have been in benefit status for a
longer period of time and those persons receiving the lowest monthly benefit payments. Upon the -
approval of the methodology by the city council, the board shall make distributions in accordance with

such methodology. - '

6. Exceptas required by Subsection C. or in the case of the termination of this plan, the board
shall not transfer or distribute funds in the SRBR if such transfer or distribution would reduce the SRBR .

principal.
E." Definitions. For the purbose of this Section 3.36.580, the terms listed herein shall have the .
following meanings: - .

1. “Excess eamings” means the earnings of the retirement fund that remain after interest has

been crédited'to the SRBR as provided in Paragraph B.2. and the actuarial assumed earnings rate
. adopted by the board (and in effect on June 30 of the year in which the SRBR calculation is performed)

has been credited to other reserves. :

r" means a person who has retired under the provisions of this chapteror

2. "Former membe _
city service without retiring but left his or her cohtributions

Chapter 3.32 or a person who separated from
on deposit in the retirement fund. :

3. "Investment earnings” means the earnings of the retirement fund during the twelve months
ending June 30 as determined by the board's actuary using the same methodology used to determine

the value of assets for the actuarial valuation. In the case of investment earnings attributable to the
SRBR, the application of the methodology shall begin as of Juiy 1, 1999. : : '
_ (Ords. 26416, 26536, 28848, 28915, 29059.) ‘ '

Part 5
SERVICE

Sections: |
| 3.36.600 ~ Definitions aﬁd construction of prévisions.
336610 * Service defined. |
3.36.615 | Purchase of service credit for _federated city service.
3.36.620 Military leave of ébsence. :
336625 Compliance with USERRA and the HEART Act,
3.36.630 Crec_ibit for ho!idays, sick ieave.‘ vacéﬁon, or leave of absence_.
‘ 3.56.64_0 Suspensions. ‘

3.36.650 ' Exclusions - Part-time service.
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3.36.660 Exclusibns - Service perfc_)rmed on nonmonthly basis.
3.‘36.670 Exclusions - Absence without compensation.
3.26.680 Exclugions - Timé on re.tiremenf. . |

3.36.690 .Credit iﬁ two retirehénf Véystems.

3.36-.700 Maximum annual credit. |

: 3.36.7710 Reentry into police.or fire department after wifhdrawai or repayment of -
contributions - Option for prior service credit.

3.36.715 Special window period for repurchase of prior service credit.

3.36.717  Service credit for time on unpaid leave of absence.

3.36.600 Definitions and construction of provisions.

B Unless the context otherwise requires, the definitions set forth in this Part 5 govern the construction

of Chapter 3.36.

(Prior code § 2903.150.)

3.36.610 Service defined.

Except as may be otherwise expressly provided elsewhere in this chapter, "service" means and
includes the following service of a member of this retirement system and none other: :

- A Service as officer or employee of police or fire department, rendered by member after becoming
and while a member of this system. Service rendered by a member of this retirement system, where
such service was rendered as an officer or employee of the police department or fire department of the
city, for monthly compensation, and only while such officer or employee is receiving such compensation

for such service from the city.

'~ B. Service as officer or employee of police or fire department, rendered prior to effective date of

-~ this system by a person who becomes a member pursuant to provisions of Sections 3.36.180, 3.36.210
or 3.36.260. Service rendered prior to the effective date of this retirement system by any person who
becomes a member of this retirement system pursuant to the provisions of Sections 3.36.180, 3.36.210
or 3.36.260 where such service was rendered as an officer or employee of the police department or fire
department of the city for monthly compensation, if and to the extent such person received credit for
such service pursuant to the provisions of the police and fire department retirement plan established by

Chapter 3.32 of this Code. -

C.  Service as officer or employee of poliice or fire department rendered prior to the effective date of
-membership in this system by a person who becomes a member pursuant to the provisions of Sections
3.36.240 or 3.36.250. Service rendered prior to the effective date of his or her membership in this
retirement system by any person who becomes a member of this retirement system pursuant to the
provisions of Sections 3.36.240 or 3.36.250, where such service was rendered as an officer or employee
of the police department or fire department of the city, for monthly compensation, if and to the extent that
sueh person received credit for such service pursuant to the provisions of the police and fire department
retiremenit plan established by Chapter 3.32, if the following condition is satisfied:
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. 1. On or before the ninetieth day immediately following the day he or she becomes a member of
this retirement system, the member has filed with the retirement board a wriften election to have such
service so credited to him or her and to pay into the retirement fund, at times and in the manner fixed by
the board, the amount necessary to make the.accumulated contributions standing to the credit of the
member's individual account equal to the amount they would be ‘had he or she been a member of or on
active duty with the police department or fire department in the position or class of position in the police
department or fire department to which he or she shall have been appointed, during the time between
the effective date of this chapter and the date he or she became a member of this system.

D. Certain service for which certain persons were previoussly entitled to credit under certain other
city retirement plans, . : : :

Service rendered prior to the effective date of membership in this retirement system, by a

1.
o becomes a member of this retirement system pursuant to the provisions of Sections

person wh . |
3.36.170 or 3.36.200, if ali of the following conditions are satisfied:

: a. Such service consisted of service rendered by said person to the city as an officer or
employee of the city, in a position or positions not included in this system, without any break, gap or
cessation in the rendering of such service from the time such service was rendered to the time the
person rendering such service became a member of this system pursuant to Sections 3.36.170 or

3.36.200; and
b.  Such service was rendered for monthly compensation and only while the person was

¢.  The person was entitled to credit for such service, immediately prior to the time he or she
became a member of this system, under and pursuant to the provisions of the San José Federated City
Employees' Retirement Systeém established by the provisions of Chapter 3.24 or Chapter 3.28 of this
Code or the provisions of the police and fire department retirement plan established by Chapter 3.32 of

this Code; and

' d.j Exceptas providéd in paragraph 2. or paragraph 3., below, the member files with the
retirement board, on or before the ninetieth day immediately following the day he or she becomes a
member of this system, a written notice of election re Federated Service to have such service credited to

him or her; and :

“e. The member payé into the retirement fund, at the time or times andin the manner
specified by the retirement board, an amount of money sufficient to make the accumulated contributions -
standing to the credit of the member's individual account in this system equal to the amount such

contributions would be if he or she had been a member of or on active duty with the police department or
lice department or fire department to which he

he or she became a member of this system
_ € he or she was rendering the previous sérvice
for which he or she seeks to get credit, and if the contributions payable by him or her {o this systefn”
under such circumstances had been deducted from his or her compensation and paid into the retirement
fund during all-of such time; and ' : : ‘ ' ‘
f. The member ceases to be a member of, or have any membership rights under, any other
retirement plan or system of the city, other than Social Security or the city's deferred compensation plan,
2. A person who became a member of this retirement system pursuant to. Sections 3.36.170 or
3.36.200 prior to September 1, 1995, and who failed to elect to have the previous service in the
Federated City Employees Refirement System credited under this retirément system within the time
specified in D.1. d above., may elect to have the previous service credited under this retirement system

Py P
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- a.- The pei'son satisfies the requirements of D.1.a., b., ¢., €. and f, above; and

. b. The person files with the retirement board a written electidn for such sefvice credit on or
before August 15, 1996. - ‘ : ' o

3., Onorafter July 1, 2006, a peréon who became a member of this retirement system pursuant
to Section 3.36.170, and who does not meet the requirements of D. 1 above, may elect to have the
previous service credited under this retirement system if: '

a. The person satisfies the requirements of D.1.a,b,candf above; and

b.  Prior to the person's retirément the persoh files with the retirement board a written election
. for such service credit; and: : : S

¢.  Prior to the person's retirement, the person pays into the retirement fu'nd at such times
and in such manner as specified by the retirement board: ' '

i.  An-amount of money sufficient to make the accumulated: contributions standing to the .
credit of the member's individual account in this system equal to the amount the accumulated
contributions would be if he or she had been-a member of this plan employed in the police depariment
during the time he or she was rendering the prior city service for which he or she seeks service credit
and if the contributions payable to this retirement system had been deducted from his or her
compensation and paid into the retirement fund during all of such time; plus . -

- ii. - Anamount equal to the interest that would have been eamed on the accumulated
contributions, at the actual rate earned by the retirement plan, as of the date the member files the
election for service credit had the contributions been deducteq and paid into the retirement fund; pius

iii. Interest on the unpaid balance of all such moneys, at the actuarially assumed interest
rate, from the date the member files the election to redeposit to the date all such moneys are fully paid

into the retirement fund. '

E.  Service in depariment of communications. Service rendered prior to or during membership in
this retirement system by a person who becomes a member of this system pursuant to the provisions of
Section 3.36.260, where such service was or is rendered as an officer or employee of the department of
communications, for monthly compensation and only while the holder of such position is receiving such

compensation for such service from the city, '

F. -Military leave of absence. Time on leave of absence from city employment for monthly
compensation, while engaged in the performance of military or naval duty for the United States of
America in time of war; provided, however, that no member shall be entitled to credit for such time
' unﬁlesgf_s"uch member heretofore, or on or before the ninetieth day. immediately following the effective
date of this plan, or on or before the ninetieth day immediately following termination of such leave of
- absence or on or before the ninetieth day immediately following the date such person becomes a _
member of this system, whichever date is later, has filed or files with the retirement board a written
election to have such time so credited to him or her and pays into the retirement fund, at the time and in
thé manner fixed by the board, the amount necessary to make the accumulated contributions standing to
the credit of the member's individual account the amount they would be if he or she had been a member
of and on active duty with the police department or fire department, in the class of position in the police : ]
department or fire departmeit to which he or she shall have been appointed, during the period of leave o
of absence while engaged in the performance of military or naval duty for the United States of America
in time of war, and if the contributions payable by him or her as such member had been deducted from .
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his or her compensation and paid info the retirement fund during all such times.

Anything herein to the contrary noMithstanding. no person shall be entitled to or be given credit for
any such time served prior to the effective date of this chapter if he or she shali have heretofore been
given reasonable time to claim credit for such service and pay contributions therefor and has failed

within such reasonable time to claim the same or pay contributions therefor.

G. Leave of absence from position in police or fire departrment to perform other ciy services.
Should a member, during membership in this retirement system and while-holding any position in the
police department or fire department for active service in which monthly compensation is paid, receive,
after the effective date of this chapter, a temporary leave of absence from active duty in such position in
order to perform any other service for the city as an officer.or employee of the city, for monthly |
compensation, time served with the city in such other service during said temporary leave of absence
shall be considered as time served in the position from which he or she is én femporary leave of
absence; provided that the member contributes while on such leave of absence, fo the retirement fund
for such time the same as if he or she were on active duty in his or her position in the police department

or fire department.

H. Leave of absence of member from position in communications department to perform other city
service. Should any member, during membership in this retirement system and while holding a position
in the department of communications for active service in which monthly compensation is paid, receive,
after the effective date of this chapter, a temporary leave of absence from active duty in such position'in
- order to perform any other service for the city as an officer or employee of the city, for monthly '

compensation, time served with the city i such other service during said temporary leave of absence
shall be considered as fime served in the position from which he or she is on temporary léave of
absence; provided that the member contributes, while on such leave of absence, to the retirement fund
for such time the same as if he or she were on active duty in his or her position in the department of

communications.

l. - City service, after disability retirement, other than in position in police or fire department included
within membership of this plan. A member who is retired for disability after the effective date of this .
chapter, pursuant to the provisions of this chapter, and who after receiving such disability retirement is
appointed t6 a fuil-time position in the city service, appointment to which would not otherwise entitle him
or her to membership in this retirement system, in which a monthly compensation is paid, shall receive
credit for such service which is so rendered during such disabitity, and shall make contributions into the

retirement fund at the same rates established for other members.

J. . Eligible prior military service. Eligible prior militafy service purchased by a mémber in

accordance with Part 18 of this chapter. '
K; Service for time on unpaid léave. Time on unpaid leave of absence purchased by a member in
accordance with Section 3.36.717 of this chapter. : - :

(Prior code § 2903.151; Ords. 23491, 25061, 26005, 26464, 28030.)

3.36.615 Purchase of service credit for federated city service.
A.  Subject to the limitations set forth in this'sectibn, a hersdn may purchase éervice credit in this
_plan for service described in Subsection D. of Section 3.36.610, that was previously credited under the
federated city employees' retirement system. o : -
B. In thé event there is any dispute regarding é member's eligibility to purchase such service credit,

the a.mount of eligible service credit, the contributions and interest to be paid for the purchase of service
credit, or the amount of service to be credited to a member, the board shall determine the issue based
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on the relevant information pfesented to the 'board

C. Inorder to purchase such service credit, the member must file a written notice of election re
federated service in accordance with Subséction D. 4 of Sectlon 3.36.610. :

D. Subject to any limits on annual contributions lmposed by Section 415 of the Internal Révenue
Code of 1986, as amended a member who elects to purchase credit for prior federated service may pay

~ “the contributions: .

1. Inonelump sum within sixty days from and after the date the member ﬂ!es the written notice
of election re: federated service to purchase such service credit; or

: 2. For elections made on or before January 31, 2011 in monthly or biweekly installments by
pre- or post-tax payroll deductlcns paid over a period of time not to exceed elght years; or

'3 For efectlons made on after February 1, 2011, in monthly or blweekly lnstailments by post-tax
payroll deductions, paid over a period of time not to exceed eight years; or

4. Ina combination of a lump sum and instaliments. _

E. Any member electing to pay contributions in installments to make the lump sum payment by
pre-tax payroll deduction, or before January 31, 2011, shall execute a binding irevocable payroll
authorization form authorizing the payment of the requu'ed contributions by payroll deduction. The
payroil authorization form shall be filed with the director of finance. Such election executed on or before
January 31, 2011 for payroll deductions shall be jrrevocable. During the time the irrevocable election is
in effect, no direct payments from the member {o the retirement fund for the purchase of such service

credit shall be made by the member or accepted by this plan.

F. Any member electing to pay contributions in instaliments or fo make the fump sum payment by
payroll deduction on or after February 1, 2011 shall execute a payroll authorization form authorizing the
payment of the required contributions by post-tax payroll deduction. The payroll authorization form shall
be filed with the director of finance. Such election executed on or after February 1, 2011 shall be
revocable. During the time the revocable election is in effect, the member may make additional dlrect

payments to the retirement fund for the purchase of such service credit.

G. Al contributions under Subsections D.2. and E. shall be treated as pre-tax salary reduchons
pursuant to Internal Revenue Code Section 414(h)(2). ‘

. H. If amember elects to purchase credit for prior federated service and make the contributions
spec:ﬁed in Subsection D. of Section 3.36.610, and subsequentiy does pay all such moneys as provided
|n this sectlon such member shall be credited under this plan for the prior federated service.

. Ifa member»elects to purchase credit for prior federated service and make the contributions
specified in Subsection D. of Section 3.36.610, but fails to complete the redeposit, then: '

1. [If the failure to complete the redeposit is bebadse of death of fhe member, while a member of
this plan but prior to retirement, the member shalt be credited with the amount of service which is
determined by the board to be atfributable to the amount of accumulated contributions paid as of the

date of the member's death.

2. If the failure to complete the redeposit is for any reason other than the death of the member
prior to retirement, any contributions made pursuant to the election shall be credited to the member's
accumulated normal contr:butlons account but the member shaﬁ receive no credit for any prior federated

~ service,

e
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"~ (Ords. 26005, 28886.)

3.36.620 Military leave of absence.

- A, Anything elsewhere in this Part 5 to the contrary notwithstanding, ifin time of war or national
emergency as proclaimed by the President or Congress, or When any of the Armed Forces of the Uhited
States are serving outside of the Uriited States or théir territories, pursuarit fo order or request of thé
United Nations; or while any National Conscription Act is in effect, a member of this retirémient system
leaves or has left his city dffice or position prior to the' énd of the war or thie termination of the national
emergency, or during the éfféctive period of such order or request of the Unitéd Natiohs, oF prior to the
expiration of the National Conscription Act, to join the Armed Forces of the United States and does or

did without unreasonable and unnecessary delay join the Armed Forces or, being a member of any
reserve force or corps.of any of the Armed Forces of the United States or of the militia of the State of
California, is or was ordered to duty therewith by competent military authority' and'served or serves in
compliance with such orders, then in that event, subject to the conditiors and fimitations hereinafter set

forth, the term "service,” as used in this Chapter 3.36, means and includes the period of time from the
date he leaves or has left his city office or position for said purpose to the date he returns to and )
reenters upon the office or position theretofore left by him or any other city office or position, the holding
of which entitles a city employee to become a member of this retirement system; provided and upon

condition that:
1. " Heis feleased, separated or discharged under conditions other than dishonorable; and

pon his said office or position or any other city office .
or position the holding of which entitles a person.to become a member of this retirement system, within
three months after termination of his active service with the armed forces, but not later than six months’
after the end of the war or national emergency or military or police operations under the United Nations
~ or after the Governor finds and proclaims that, for the purposes of Section 395.1 of the Military and
Veterans Code of the state, the war, national emergency or United Nations military or police operation
- noJonger exists, or after the expiration of the National Conscription Act; and , ‘

2. He does, in fact, return to and reenter u

3. He does not fail to return to and reenter upon said city office or position within twelve months
after the first date upon which he could ferminate or cause to be terminated his active service with the

Armed Forces of the United States or of the militia of the state;
4. " Hewas a member of this retirement system.at the time he left his above-mentioned city office
or position to join said armed forces; and ) : -

5. He \;\ras not entitled to receive full compensation from the city during his said 'absence; and

6. Said absence occurs or 6ccur'red on or after December 8, 1941,

B.  Upon his return to and reentry upon the abovementioned city office or position, or within ninety
days from and after the effective date of this section, if said person retured and reentersd prior to the
effective date of this section, the city shall contribute to the retirement fund an amount of money equal to
the amount of all contribution's which city and said person would have had to pay into ‘said fund if said
person had not been so absent. For the sole purpose of calcuilating said amoufit of money, the amount
of monthiy compensation which said person would have received from the &ity during said period of
absence if he had not been absent as aforesaid shall bé deerméd t6 be the morithly cormipensation which
said person was.eaming immediately prior to the comniéncement of his absencé plus any incréase in
compensation which said person was eaming immediately prior to the comméncement of his absenhce
plus any increase in compensation which he would have received dufing said time for such work under
any applicable ordinances or resolutions. No moneys contributed or paid by city pursuant to this section’
- shall be deemed to be contributions or accumulated contributions of said person, and in no event shall -

-t am o e -
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said emp!oyee ever be entited to all or any part of them upon withdrawing his accumulated
contributions.

C. A person who leaves or has left, in the abovementloned times and circumstances, his crty office
or posmon for the above-mentioned purpose shali be deemed, for the purpose of this retirement system,
to be on military leave of absence without compensatron during the above-speclf ed period of time,
dunng which he is absent, which is to be included, as above prescnbed in the definition of such person’s
"servnce and such person’s membershrp in this system, dunng such period of time, shall be deemed
suspended as provnded in Part 11 of this chapter, it being the intention that, anything herelnabove to the
contrary notwrthstand:ng, the suspension and other provisions of Part 11 sha!l still apply in the above

sityation,

- D Any abovementioned person who shali have made any contributions to the retirement system .
for any abovementioned periods of absence occurring in or after December 8, 1941, shall be reimbursed
+ from the retirement fund the amount of contributions so made by him for such periods of absence '

(Prior code § 2903.151a.)

3.36.625 Compiiance with USERRA and the HEART Act.

A. Effective December 12, 1994, notwithstanding any other provrsron of the retirement system law,
contributions, benefits and service credit with respect to qualified military service are governed by
Section 414(u) of the Internal Revenue Code and the Uniformed Services Employment and

Reemployment Rights Act of 1994.

- B. Effective wrth respect to deaths occurrlng on or after January 1, 2007, while a member is

performing qualified military service (as defined in 38 U.S.C. 43), to the extent required by Section 401
(a)(37) of the Internal Revenue Code, survivors of a member in the retirement plan, are entitled to any
additional benefits that the retirement plan would provide if the member had resumed employment and -
then died (as a non-service connected death) that are contingent on the member's death while -
empioyed. In any event, a deceased member's period of qualified military service must be counted for
vesting purposes, but such period of service shall not be counted for benefit accrual purposes.

C. Beginning January 1, 2009 o the extent required Section 414(u)(12) of the Intemal Revenue
Code, an individual receiving a differential wage payment (as defined under Section3401(h)(2) of the
_ Internal Revenue Code) from an employer shall be treated as employed by that employer, and the.
differential wage payment shall be treated as compensation for purposes of applying the limits on annual
additions under Section 41 5(c) of the Internal Revenue Code. This provision shall be applied to all

similarly situated individuals in a reasonably equivalent manner.
(Ord. 28886.) _
3.3@;630 , Credit for holidays, sick Ie,a‘ve; Vacation. or leave of absence.

Except as otherwise prowded in this chapter, in computlng the service with which a member is
entltled to be credrted under this chapter time during which the niember is excused from working
because of holldays sick leave or disability leave during which be receives compensatlon under Section
3.12.010, vacation or Ieave of absence during which he continues to receive full monthly ccmpensatlon
shali be mcluded provided, however that the time during which a person is retired for service or.
dlsabllrty shall not constitute service as said term is used in this chapter, and no person shall be entitled

to cred:t with service for or during such time..

'(Pnor code § 2903 152.)
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3.36.640 ° Suspensions.

Time, occurring after the effective date of this chapter, during which a member is temporarily
suspended from city service for misconduct, incompetency or failure to perform his duties under or
observe the rules and regulations of the department or office in which he is employed, shall be credited
to such member as service, provided and upon condition that such member, or his surviving spouse.
child or children or estate, shall contribute and pay into the retirement fund, for such time, on or before
the sixtieth day from and after the date he returns to duty, or the date he resigns or is discharged or dies
if he does not retum to duty, any and all contributions which he would have been required to pay into or
contribute to the said fund during such time if he were not suspended but was still actively employed for
full compensation in the position from which he was temporarily suspended, together-with an additiona!
amount equal to what the city would have contributed for and during such time, because of his service
during such time, if he had not been suspended. If such member shall return to duty, the
abovementioned contributions shall be deducted, with or without his consent, from his salary. In no
event shail a member be credited with more than thirty days' service for any one suspension, nor.more

than forty-five days' service for all suspensions in any one year. '

(Prior code § 2903.156.)

3.36.650 Exc!usions'- Part-time service.

The word "service," as used in the chapter, does not and shall not be deemed to include any service ‘

rendered on a part-time basis. An employee is serving on a part-time basis when he engages in his
mployees serving on a full-time basis, even though he is subject

to call at any or all times.
(Prior code § 2903.153.)

3.36.660 Exclusions - Service performed on nonmonthly basis.

The word "service," as used in this'chapter. does not and shall not he deemed to include any service

rendered or paid for on a per diem, per hour or any other basis other than a monthly basis, even though

the person rendering such service may be subject to call at any or all times.

(Prior code § 2903.154.)

3.36.670 Exclusions - Absence without compensation.

Except as otherwise provided in Section 3.36.640, and except for disability leave of absences for -
which compensation is paid under Section 3.12.010, time during which a member is absent from city
service without full monthly compensation, including, but not by way of limitation, leaves of absence
without full monthly compensation and layoffs, shall not be allowed or credited to a member in

computing service:

(Prior code § 2903.155.)

3.36.680 Exclusions - Time on retirement.

Except as may be theMise expressly provided elsewhere in this chapter, time during which a
person is on refirement for service or for disability shall not be allowed or credited to a member in
computing service. ' ) '
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(Prior code § 2903.157.)

3.36.690 Credit in two retirement systems.

The word "service,” as used in this chapter shall not include any service for which a member receives
any credit under any other retirement’ system or plan supported wholly or in part by any funds of the City

of San José.

(Prior code § 2903.158.)

3. 36 700 Maximum annual credit ‘

Credrt for more than twelve months of service shall not be allowed for service rendered in any
calendar or fiscal year.

(F’rior code § 2903.159.)

3.36.710 Reentry into police or fire department after withdrawal or repayment of
_contrrbutrons Optlon for prior service credit.

A. Except as provided in this Section 3.36. 710 and in Sections 3.36.715 and 3.36.3030, no person
who, for any reason whatsoever, has withdrawn or has been paid, or withdraws or is paid, his or her
accumulated contributions in the retirement fund pursuant to the provisions of this chapter or of Chapter
3.32 of this code, and who subsequently is reemployed in the police department or fire department of the
city and becomes a member of this plan, shall be entitled to or be given credit for any service rendered
by him or her prior to such reemployment, to which credit he or she mlght otherwise be entitled under

the provrsrons of this chapter.

B. “Upon any person becoming a member of this plan because of reemployment in the police
- department or fire department of the city, the rétirement board shall cause written notice to be personally
delivered or mailed to such member, informing such member of his or her rights under this section. If
such notice is personally delivered, the person delivering such hotice shall forthwith file with the - ‘
secretary of the rétirement board a declaration attesting to the time and place of such dellvery If mailed,
" such notice shall be sent by certified mail, retumn receipt requested, to such member at the latest .

_ address as shown in the records of the human resources department of the crty ‘

C. Except as provided in Subsection I. below, if the member wishes to have such prior service
credited to him or her, the member shall file a written notice of election to redeposit with the secretary to
the retirement board within ninety days from and after the date that written notice of rights under this -
section is personally delivered or deposited in the mail to the member, and no later. If the member does
not file the notice of election to redeposit within such time, the member shall be deemed to have elected

not to have such prior service credlted to him or her.

D. The member shall not be entitled to prior service credit unless the member redeposits and pays |
" into the retlrement fund: :

1. Allof the accumulated contributions previously withdrawn by or returned to said member;
plus ' _

2. interest on the accumulated contributions at the rate of two percent per year from the date
* said contributions were withdrawn by or paid to said member to the date the member repays such

confributions to the retirement fund.



Page 309 of 436

E. Subjectto any limits on annual contributions imposed by Section 415 of the Internal Revenue
Code, any member who elects to have prior service credited to him or her shall redeposit and pay into

the retirement fund the moneys specified in Subsection D. or Subsection |.;

1. lInone iump sum within sixty days from aﬁd' after the date the member ﬁlés with the secretary

of the retirement board the notice of election to redeposit; or
2. For élections made on or before January 31, 2011, iri:'monthly or biweekly installments, paid |
pre-tax over a period of time not to exceed eight years; or : :
3.  For elections made on or after February 1, 2011, in monthly or biweekly instaliments, paid
‘post-tax over a period of time not to excéed eight years; or : ‘

4. A combination of a lump sum and -inétal!ments.

F. Any member electing to pay the contributions in installments or to make the lump sum payment
by pre-tax payroll deduction on or before January 31, 2011 shall execute a binding irrevocable payroll -
authorization form authorizing the payment of the required contributioris by payroll deduction. The
payroll authorization form shall be filed with the director of finance. :

The election to redeposit accumulated contributions in the retirement fund and the authorization to
redeposit by payroll deductions shall be irrevocable. During the time the irrevocable election is in effect,
no direct payments from the member to the retirement fund shall be made by the member or accepted

by this plan. - ‘

G. Any member electing to pay contributions in instaliments or to make the lump sum payment by
- payroll deduction on or after February 1, 2011 shall execute a payroll authorization form authorizing the
payment of the required contributions by post-tax payroil deduction. The payroll authorization form shall
be filed with the director of finance. Such election executed on or after February 1, 2011 shall be
revocable. During the time the revocable election is in effect, the member may make additional direct

payments to the retirement fund for the purchase of such service credit.
H.  All contributions under Subsections E.2. and F. shall be treated as pre-tax salary reductions
pursuant to Internal Revenue Code Section 414(h){2).

I 'Onor after July 1, 2006, if a member who is employed in the police department wishes to have
such prior service credited to him or her, and the member does not otherwise qualify under this Section -
3.36.710, the memiber shall file a written notice of election to redeposit with the secretary to the
retirement board and, prior to his or her retirement, shall redeposit and pay into the retirement fund:

1. Al of the accuniuiated contributions pl_‘eviously withdrawn by or returmned to said member:
plus ‘ ' : S

2. Anamount equal to the interest that would have been earned on the accumulated
contributions, at the actual rate earned by the retirement plan, as of the date the member files the
election to redeposit if the contributions had not been withdrawn by or returned to the member; pius

Interest on the unpaid balance of all such moneys, at the actuarially assumed interest rate,

3. .
s the election to redeposit to the date all such moneys are fully paid into

| from the date the member file
the retirement fund. '

J.  If a member elects to redeposit and pay the moneys Speciﬁed in Subsection D. or Subsection L.
above, and subsequently does redeposit all such moneys as provided in this section, such member shall
be credited under this plan for all the service for which he or she lost credit upon the withdrawal or return

#
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of the eccumulated contributions.

K. If a member elects to redeposit. and pay the moneys specrf’ ied in Subsectlon D.or Subsectron L
above, but farls to complete the redeposit, then:

1. lf the failure to complete the redeposit is because of death of the member, while a member of
this plan but prior to retirement, the member shail be credited with the amount of service which is -
determined by the board to be attributable to the amount of accumulated contributions redeposited as of

the date of the member S death

2. Ifthe far!ure to'complete the redeposit is for any reason other than the death of the member
prior to retirement, any amounts redeposited pursuant to the efection provided by this section shall be
credited {o the member's accumulated normal contributions account but the member shall receive no
credit for any service lost because of the previous withdrawal or return of contributions.

{Prior code § 2903.160; Ords. 22017, 26005. 28030, 28886.)

©.3. 36 715 épecial window period for repnrchase of prior service credit.

- A Notwithstanding the provisions of Subsectlons B. and C. of Section 3.36. 710 any member who
withdrew or was paid his or her accumulated contributions and was subsequently reemployed in the
police department or fire department of this city and who failed to elect to have prior service credited to -
him of her, may make such election by filing with the secretary of the retirement board on or before
August 30, 1985, and no later, a written statement declaring such election and by redepositing and
repaying all accumulated contributions previously withdrawn by or paid to said member, together with
interest théreon as provided in Subsection D. of Section 3.36.710, within the time and in the manner

provided by the retirement board.

B. . if such member does not file such statement on or before Abgust 30, 1985, or does not
redeposit and repay said moneys within the time and in the manner prov:ded by the retirement board,
said member shall be deemed to have eiected not to have prior service cred:ted to hlm or her

C. To be ellglble for the electron provided in this Sectron 3.36.715, such member must be a
member of this retirement plan on the date he or she files said written statement with the secretary of the

retirement board. No prior service shall be credited to any person who, on the date said written
statement is filed with the secretary, is not or was not a member of this retirement plan because of
retirement or because of termination or suspension of membership under the provisions of this Code.

(Ord. 26005.)

3,36.717 Service credit for time on unpaid leave of absence.

A. Subjectto the condltlons limitations and reqmrements of this Section 3.36.717, on or after July
- 1, 2006, a member of this plan who is employed in the police department may purchase service credit in

this plan for eligible time on unpaid leave of abserice.

B. | For the purpose of this sectlon, “eligible time on unpaid leave of absénce” means time for which
~ the member was on leave of absence from his or her employment in the police d&partment and for which
the member received no compensation from the city, but does not include: '

1. Any time prior .to the date the person first became a member of this plan;

2. Time :n military service that would otherwise be eligible for service credit under any other
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provision of this plan;

3.  Time for which the member receives any service credit in a reciprocal system (as described

in Part 16 of this chapter); or

4, Any time for which the-person was absent from service because of suspension or other

disciplinary action.

C. 1in the event there is any dispute regarding a fnembei"s eligibility to p_urbhase service credit for
eligible time on unpaid leave of absence, the contributions required, or the amount of servicetobe -
credited to a member, the board shall determine the issue based on the relevant information presented

to the board. |

D. If amember wishes to purchase service credit for time on unpaid leave of absence, the member
shall file a written notice of election to purchase such service credit with the secretary to the retirement
board and shali submit to the secretary an amount of money determined by the secretary to be the cost

. of the actuarial services necessary to determine the cost of the additional benefits to be purchased. In
addition, prior to his or her retirement, the member shall pay into the retirement fund the full cost of any
and all additional benefits that accrue to the member and the member's survivors as a result of the

purchase of service credit for time on unpaid leave of absence, as follows:

~ 1. The cost of the additional benefits shall be actuarially determined as the difference between
(2) the value of the benefits calculated including service credit for the time on unpaid leave of absence
- and (b} the value of the benefits calculated without service credit for the time on unpaid leave of

absence. :

The cost of the additional benefits shall be determined using the interest rate and life

2.
g the actuarial equivalents of the optional settlements provided

- expectancy tables used in determinin
under Part 9.5 of this chapter.

3.  The cost of the additional benefits shall include any cost-of-living-adjustments prbvided under

Chépter 3.44,
4, If the member elects the instaliment paymént option described. befow, me

. mber shall also pay
interest on the outstanding balance at the actuarially assumed interest earnings rate. ' ‘ :

- E. Subject to any limits on annual contributions 'impbsed by Section 415 of the Internal Revenue
Code, any member who elects to purchase service credit for unpaid leave of absence shall pay info the

retirement fund the moneys specified in' Subsection D:

1. In one lump sum within sixty days from and after the date the member files with the secretary

of the retirement board the election to purchase service credit; or
2. Onor before January 31, 2011, in monthly or biweekly installments, paid pre-tax'over a
period of time not to exceed eight years; or ‘ o

3. On or after February 1, 2011, in monthly or biweekiy instaliments, paid post—téx over a period

of time not to exceed eight years; or '
4. A combination of a lump sum and instaliments.

- F. Any member electing to pay the contributions required by this Sectipn 3.36.717 in installments
or to make the fump sum payment by pre-tax payroll deduction on or before January 31, 2011 shall
execute a binding irrevocable payroll authorization form authorizing the payment of the required
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contributions by payroll deduction. The payroll authorization form shall be filed with the director of
finance. The election to purchase service credit for time on unpaid leave of absence and the
authorization to redeposit by payroll deductions shall be irrevocable. During the time the irrevocable
election is in effect, no direct payments from the member to the retlrement fund shall be made by the

~member or accepted by this plan

6. Any member electmg to pay contributions in installments or to make the lump um payment by
payroll deduction on or after February 1, 2011 shall exectute a payroli-authorization form authorizing the
payment of the required contributions by post-tax payroll deduction. The payroli authorization form shall
be filed with the director of finance. Such election exécuted on or after February 1, 2011 shail be
revocable. During the time the revocable election is in effect, the member may make addxtlonai direct

payments to the retirement fund for the purchase of such service credit.

H. - All contnbutlons under Subsectlons E.2. and F. shall be treated as pre-tax saiary reductions
pursuant to Internal Revenue Code Section 414(h)(2)

1. if a member elects to purchase service credit for unpaid leave of absence-and pay the moneys
specified in Subsection D. above, and subsegiently does pay all such moneys as provided in this
section, such member shall receive service credit under this plan for the ume on unpaid leave of

absence.

J.  if a member elects to purchase service credit for time on unpaid leave of absence and pay the
‘moneys specified in Subsection D., but fails to complete the payment because of a separation from city
service whether by reason of retirement or death or otherwise, then the member shall be credited with
the amount of service that is determined by the board to be attributable to the amount of money paid as

of the date of the member's separation from city service.

K. Under no circumstances shall the service credit for time on unpaid leave of absénce be included
in the determination of service credit for qualification for medical benefits provided under Part 14 of this’
chapter or for the qualification for dental benefits provided under Part 15 of this chapter.-

(Ords. 28030, 28886.) .
| Part 5.5 BENEFITS GE-NERALLY
Sections: -

3.36.730 Benefit Iimitations.

3.36.735 Combens’ation limitation.

'3.36.740  Service credit eligibility under plan-approved domestic relations
orders. ' ' o ' .

'3.36.745 - Benefit clarifications.
3.36.746 Minimum distributions.
3.36.747  Vesting.

3.36.730 Benefit limitations.
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g any other law, the benefits payable to any person who becomes a
ry 1, 1990, shall be subject to the limitations set forth in Section
applicable to governmental plans and as set forth in this Section

A. General. Notwithstandin
member of this plan on or after Janua
415 of the Internal Revenue Code as

3.36.730.

B.  Priorto January 1, 1990. Notwithstanding any other taw; the benefits payable to any person
who became a member of this plan prior to January 1, 1 890, shall be iimited as provided in Section 415
(b)(10) of the Internal Revenue Code to be no less than the accrued benefit of the member determined -
without regard to any benefit increases pursuant to any amendment of this plan adopted after October

14, 1987. '

C. Participation in other qualified plans: aggregation of limits. The 415(b) limit with respect to any
member who at any time has been a member in any other defined benefit plan as defined in Section 414
(i) of the Internal Revenue Code maintained by the member's employer in this plan shali apply as if the
total benefits payable under all such defined benefit plans in which the member has been a member

were payable from one plan.

D. -Basic 41 5(b) fimitation.

_ 1. Before January 1, 1995, a member may not receive an annual benefit that exceeds the limits
specified in Section 415(b) of the Internal Revenue Code, subject to the applicable adjustments in that
section. On and after January 1, 1995, a member may not receive an annual benefit that exceeds the
dollar amount specified in Section 415(b){1)(A) of the Internal Revenue Code, subject to the applicable _
adjustments in Section 41 5(b) of the Internal Revenue Code and subject to any additional fimits that may
be specified in the retirement system. In no event shall a member's benefit payable under the plan in
any limitation year be. greater than the limit applicable at the annuity starting date, as increased in
subsequent years pursuant to Section 415(d) of the internal Revenue Code and the reguiations

thereunder.

For purposes of Section 415(b) of the Internal Revenue Code, the “annual benefii” means a

2.
ty (with no ancillary benefits) without regard to -

benefit payable annually in the form of a straight life annui
the benefit attributable to after-tax employee contributions {except pursuant to Section 415(n} of the
Internal Revenue Code) and to roliover contributions (as defined in Section 415(b)X2)(A) of the Intemnal

Revenue Code). The “benefit attributable” shall be determined in accordance with treasury regulations,

E. Adjustments to basic 415(b) limitation for form of benefit.

1. If the benefit under the plan is other than the form specified in Subsection Dz then the
~ benefit shall be adjusted so that it is the equivalent of the annuai benefit, using factors prescribed in

- treasury regulations.

regard fo the automatic benefit increase feature is not a straight
life annuity or a qualified joint and survivor annuity, then the preceding sentence is applied by either
reducing the Section 415(b) of the Internal Revenue Code limit applicable at the annuity starting date as
specified in Subsection c. below, or adjusting the form of benefit to an actuarially equivalent amount
(determined using the assumptions specified in Treasury Regulation Section 1.415(b)-1(c)(2)(ii)) that
takes into account the additional benefits under the form of benefit as follows: ,

2. [f the form of benefit without

a. Fora benefit paid in a form to which Section 417(e)(3) of the Internal Revenue Code does

not apply (f.e., a monthly benefit), the actuarially equivalent straight life annuity benefit that is the greater

of:

’ i. The ann,ual'amount of the straight life annuity (if any) payable to the member under the
plan commencing at the same annuity starting Vdate asthe form of benefit to the member: or :

-t
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il. The annual amount of the straight life annuuty commencmg at the same annuity starting
date that has the same actuarial present value as the form of benefit payable to the member, computed
usrng a five percent interest assumption {or the applicable- statutory interest assumption) and (i) for years
prior to January 1, 2009, the applicable mortality tables described in Treasury Regulation Section 1.417

' (e)-1(d)(2) (Revenue Ruling 2001-62 or any subsequent revenue ruling modifying the applicable
provisions of Revenue Rulrngs 2001-62); and (ii) for years after December 31, 2008, the applicable -
mortality tables déscribed in Section 417(e)(3X(B) of the Internal Revenue Code (Notice 2008-85 or any
subsequent Internal Revenue Servrce gundance implementing Section 417(e)(3)(B) of the lntemal

Revenue Code),

b.‘ - For a benefit paid in a form to which Sectlon 417(e)(3) of the Internal Revenue Code
applies (i.e., a lump sum benef t), the actuarially equwalent stralght life annuity benefit that is the

greatest of.

i.  The annual amount of the straight life annuity commencing af the annuity starting date
that has the same actuarial present value as the particular form of benefit payable, computed using the
interest rate and mortality table, or tabular factor, specified in the plan for actuarial experience; -

ii. The annual amount of the straight life annuity commencing at the annuity starting date
that has the same actuarial present value as the particular form' of benefit payable, computéd using a
five and one-half percent interest assumption (or the applicable statutory interest assumption) and (i) for
years prior to January 1, 2009, the applicable mortality table for the distribution under Treasury
Regulation Section 1 417(e) 1(d)(2) (the mortality table specified in Revenue Ruling 2001-62 orany
subsequent revenue ruling modifying the applicable provisions of Revenue Ruling 2001-62), and (ii) for
years after December 31, 2008, the applicable mortality tables described in Section 417(e)(3XB) of the
Internal Revenue Code (Notice 2008-85 or any subsequent Internal Revenue Service guidance

lmplementmg Section 417(e)(3)(B) of the Internal Revenue Code); or

fi. The annua! amount of the straight life annuity commencing at the annuity starting date

that has the same actuarial present value as the particular form of benefit payable (computed using the
applicable interest rate for the distribution under Treasury Regulation Section 1.41 7(e)—1(d)(3) {the thirty-
year Treasury rate (prior to January 1 2007, using the rate in effect for the month prior to retirement, and
on and after January 1, 2007, using the rate in effect for the first day of the plan year with a one-year

. stabilization period}) and (i) for years prior to January 1, 2009, the applicable mortality rate for the
distribution under Treasury Regulation Section 1 417(9) 1(d)(2) (the mortality table specified in Revenue
Ruling 2001-62 or any subsequent revenue ruling modifying the applicable provisions of Revenue Ruling
2001-62), and {ji} for years after December 31, 2008, the applicable mortality tables described in Section
417(e)(3)XB) of the Internal Revenue Code: (Notlce 2008-85 or any subsequent Internal Revenue Service

“guidance implementing Sectlon 41 7(e)(3_)(B) of the Internal Revenue Code), divided by 1.05.

c. The actuary may adjust the 415(b) limit at the annurty starting date in accordance with the
above Subsections a. and b.

F. Benefits for whlch no adjustment of 415(b) hmit is required. For purposes of this sectlon the
following benefits shall not be taken into account in ad;ustlng these limits:.

1. Anyancillary benefit which is not directly reiated to retirement income benéfits;

2. That portion of any joint and survivor annuity that constitutes a qualified joint and survivor
annuity; : ,

" 3. Any other benefit not required under Section 415(b)(2) of the Internal Revenue Code and
freasury regulations thereunder to be taken into account for purposes of the limitation of Sectaon 415(b}

{1 ) of the Internal Revenue Code.
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-G. Other_ag:ljustfnents in 41 5(b) limitation.

1. Inthe event the member's retirement benefits become payable before age sixty-two, the limit
prescribed by this section shall be reduced in accordance with treasury regulations pursuant to the
provisions of Section 415(b) of the Internal Revenue Code, so that such limit (as so reduced) equals an
annual straight life benefit (when such retirement income benefit begins) which is equivalent to a one.

- hundred sixty thousand dollar (as adjusted) annual benefit beginning at age sixiy-two.

2. Inthe event the member's benefit is based on at least fifteen years of service as a full-time
employee of any police or fire department, on fifteen years of military service, or on any combination of
these two types of service, the adjustments provided for in Subsection 1. above shall not apply.

3. The reductions provided for in Subsection 1. above, shall not be appiECable to pré-rétirernent
disability benefits or pre-retirement death benefits. . N o

- H. Less than ten years of service adjustment for 415(b) limitations. The maximum retirement
benefits payable to any member who has completed less than ten years of participation shalf be the
amount determined under Subsection D. multiplied by a fraction, the numerator of which is the number.
of the member's years of service and the denominator of which is ten. The reduction provided by this
subsection cannot reduce the maximum benefit below ten percent. The reduction provided for in this
subsection shall not be applicable to pre-retirement disability benefits or pre-retirement death benefits.

L. Ten thousand dollar limit. Notwithstanding the foregoing, the retirernent benefit payable with
respect to a member shall be deemed not to exceed the 415 limit if the benefits payable, with respect to
such member under this plan and under all other qualified defined benefit pension plans to which the
member's employer contributes, do not exceed ten thousand dollars for the applicable limitation year
and for any prior limitation year and the employer has not at any time maintained a qualified defined

confribution plan in which the member participated.

| J.  Effect of COLA without a lump sum component on 415(b) testing. Effective on and after Januéry
- 1,2008, for purposes of applying the limits under Section 415(b) of the Internal Revenue Code (the :
“limit”) to a member with no-lump sum benefit, the following shall apply:

1. AA member's applicable limit shail be appfied to the member's annual benefit in the member's
first limitation year without regard to any cost of living adjustments under Section:3.44.150;

| 2. To the extent that the member's annual benefit equals or exceeds the limit,r the member shall
no longer be eligible for cost of living increases untif such time as the benefit plus the accumulated

increases are less than the limit; and '

3. Thereafter, in any subsequent limitation year, a member's annual benefit, including any cost
of living increases under Section 3.44.150, shall be tested under the then applicable benefit fimit, -
including any adjustment to the Section 415(b)(1)(A) of the Internal Revenue Code dollar limit under
Section 415(d) of the Internal Revenue Code, and the regulations thereunder.

K.  Reduction of benefits priority. Reduction of benefits and/or contributions to all ptans, where .
required, shall be accomplished by first reducing the member's benefit under any defined benefit plans in
which the member participated, such reduction to be made first with respect to the plan in which the
member most recently accrued benefits, and thereafter in such priority as shall be determined by the -
plan and the plan administrator of such other plans, and next, by reducing or allocating excess -
forfeitures for defined contribution pians in which the member participated, such reduction fo be made

 first with respect {o the plan in which the member most recently accrued benefits and thereafter in such .
priority as shall be established by the plan and the plan administrator for such other plans provided,
however, that necessary reductions may be made in a different manner and priority pursuant to the

Taa P4t __ %
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_ agreement of the blan and the plan administrator of all cther plans covering such mem_be'r.

L:  Notwithstanding Subsections A. and B. above, in the event Section 415 of the Internal Revenue

‘Code is repealed, amended or qualified, by statute or otherwise, to permit all or any members of this .

plan or such members' beneficiaries fo réceive benefits that are not subject to the limitations set forth in
Section 415, then immediately thereupon, such benefits shall be paid to such members or their _

beneficiaries.

M.  Section 415(c) limitations on contributions and other additions. After-tax member contributions
or other annual additions with respect to a member may not exceed the lesser of forty thousand doilars
(as adjusted pursuant to Section 415(d) of the Intérnal Revenue Code) or one hundred percent of the'
member's compensation. Annual additions are defined to mean the sum (for any year) of employer
contributions to a defined contribution pian, member contributions, and forfeitures credited to a
member's individual account. Member contributions are determined without regard to picked-up
employee contributions that are paid to the retirement system. :

“Compensation” for purposes of this section, subject to annual limits under Section 401(a)(17) of
the Intemal Revenue Code, shall be as defined under Treasury Regulation Section 1.415(c). ‘

' (Ords. 23284, 23316, 28773, 28886.)

3.36.735 Compensation limitation,

A. Notv'vi,th'standirig any other law, except as provided in Subsection A.3 and B. below, for any
person who becomes a member of this plan on or after January 1, 1996, the annual compensation taken
info account under this pian shall be subject to the limitation set forth in Section 401(a)1 7) of the ‘

Internal Revenue Code of 1986, as amended. '

_ 1. Effective with respect to plan years beginning on and after January 1, 1996, and before
January 1, 2002, the annual compensation of a plan member which exceeds one hundred fifty thousand
dollars (as adjusted for cost-of-living increases under Section 401(a)(17)(B) of the Internal Revenue
Code), shail be disregarded for purposes of computing employee contributions to or benefits due from
the retirement plan.. Effective only for the 1996 plan year, in determining the compensation of an
employee eligible for consideration under this provision, the rules of Section 414(g)(6) of the Internal
Revenue Code shall apply, except that in applying such rules, the term “family” shall include only the
spouse of the member and any lineal descendants of the employee who have not attained age nineteen

. before the close of the year.

. 2. Effective with respect to plan years beginning on and after January 1, 2002, the annual
compensation of a plan member which exceeds two hundred thousand doliars (as adjusted for cost-of-
living-incregses in accordance with Section 401(a)(17)(B) of the Internial Revenue Code), may not be
 taken into account in determining benefits or employee contributions due for any plan yéar. “Annual
compensation” méans compensation duririg the plan year or such other consecutive twelve-month

- period over which compensation is otherwise determined under the plan (the determination period). The
cost-of-living adjustment in effect for a calendar year applies to annual compensation for the _ ,
determination period that begiris with or within such calendar year. If the detémiination period consists
of fewer than twelve months, the aniual compeénsation limit is an amount equl fo the ottierwise
applicable annual compensation limit multiplied by a fraction, the numerator of whick is the number of
months in the short determination pefiod, and the denominator of which is twelve. if the compensation
for any prior determination period is taken info accoiint in determining a plan member's contributions or
benefits for the current plan year, the compensation for such prior determination period is subject to the
appficable annual compensation limit in effect for that prior period. ' S

3. - As used in this Paragréph 3., the term “eligiblé member” means a person who first became a
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member of the retirement pran prior fo January 1, 1996. Pursuant to Section 13212(d)(3)(A) of OBRA
‘93, and the regulations issued under that section, eligible members are not subject to the limits of -

Section 401(a)(17) of the Internal Revenue Code.

B. In the event Section 401(a)(17) of the Intemal Revenue Code is repealed, amended or qualified,
by statute or otherwise, to relieve all or any members of this plan described in Subsection A. from the
limitation set forth in. Section 401(a)(17), then, for those members no loriger subject to the limitation, the
annual compensation taken into account under the plan shall be calculated without such limitation.

(Ords. 25000, 28886.)

13.36.740 Service g:redit eligibility under plan-apprb,ved doméstic relations orders.

A This section shall apply only in a case in which a court has ordered an amount or perc'e,ntage of
the service credit of a participant to be credited to an aitemate payee's separate account pursuant to a
plan-approved domestic relations order which meets the requirements of Section 3.36.3600 of this

chapter.

B.  Solely for the purpose of meeting the minimum service requirements for a participant's or
eligible survivor's qualification for retirement benefits, monthly allowances, survivors' benefits, medical _
benefits and dental benefits under this Plan, the service credit of the participant shall be aggregated with

the service credit awarded the alternate payee.

C. Solély for the purpose of determining whether the participant is eligible to retire in order that an
alternate payee may begin distribution from the alternate payee's separate account under Section '
3.36.3630, the service credit of the participant shall be aggregated with the service credit awarded the

alternate payee.

D. For the purposes of this section, the terms "participant” and "alternate.payega" shall have the

meanings set forth in Part 17 of this chapter.

(Ords. 25989, 27712.)

3.36.745 Benefit clarifications.

A.  The purpose of the plan is to secure contributions for the city and from employees; and to
distribute plan assets only to members, retired members, and their beneficiaries, pursuant to the plan's

plan of benefits and to pay reasonable expenses of administration.. -

B. Prior to the satisfaction of all liabilities with respect to members, former members and their
beneficiaries, no part of the plan's assets or income may be used for, or diverted to, purpbses other than
for the exclusive benefit of members, former members, or 'th_eir beneficiaries. -

C. Inconformity with Section 410(a)(8) of the Internal Revenue Code, forfeitures arising from
termination of employment, death, or for any other reason will hot be applied to increase ttié. benefits any
member, former member, or beneficiary would otherwise have received from the plan at any timé pricrto
the termination of the plan. : . . ' '

plan or upon the complete discontinuance of contributions to the plan,

D.  Upon termination of the A
ry to benefits accrued to the date of such

the rights of each member, former member and beneficia
termination or di§continuance are non-forfeitable.

(Ords. 27768, 28886.)

oA mna -,
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3.36.746 Minimum distribi.rtions

Notwuthstandlng any other prov:sron of thls chapter the dlstnbutron of a refirement allowance shall be
subject to a good faith interpretation of the minimum distribution rules of Section 401(a)(9) of the Internal
Revenue Code and the regulations promuligated thereunder, as appllcable to a governmental plan within
the meaning of Section 414(d) of the Internal Revenue Code. In addition, payment of a membér's
retirement allowance shall commence no later than the iater of the foliowing:

- A, The April 1 following the end of the calendar year in whlch the member attains age seventy and
one-half, or _

B. The Aprit 1 foliowmg the.end of the calendar year in which the member rehres If 2 member fails -
to apply for retirement benefits by the later of either of those dates, the board shall begin distribution of
the month#y benefit in the form provrded under the applicable provrsron of Part 6 of Chapter 36.

~C. The member's entire interest must be distributed over the member's life or the lives of the
member and a designated beneficiary, or over a period not extend:ng beyond the life. expectancy of the

member, or of the member and a des;gnated beneficiary.

D. For purposes of this section, the retirement plan pursuant to a qualified domestic relatlons
order, may establrsh separate benefits for a member and nonmember.

E. Ifa member dres after the required dlel’lbUtiOl‘I of benefits has begun, the remaining portion of
the member's interest must be dlstnbuted at least as rapidly as under the method of dlstnbuuon before

the member's death.

F. Ka member dies before required distribution of the member's benefits has begun the member's
entire interést must be distributed within five years of his death, unless it is to be distributed i in

accordance with the following rules:

, 1. lf the member's su‘rviving spouse is the sole designated beneficiary, the member's remaining
interest in the pian is distributed or begins to be distributed by December 31 of the calendar year
immediately following the calendar year in which the member died or by December 31 of the calendar
year in which the participant would have attained age seventy-and one-half, if later, and if the surviving
spouse dies before the distribution to the surviving spouse begins, this section shail be apphed as rf the

survrvmg spouse were the plan member; or -

2. {f the member's surviving spouse is not the sole des:gnated benef mary, the member’s.
remaining interest is to be distributed over the life of the desrgnated beneficiary or over a period not
extending beyond the life expectaricy of the desrgnated beneficiary; and such disfribution begins no later
than December 31 of the calendar year immediately fellowmg the caiendar year of the member's death

G. The amountof an annuity pald toa member's beneficiary may not exceed the maxlmum
determined under the incidental death benefit requirement of Section 401(a)(9)(G) of the Internal
Revenue Code, and the minimum distnbutlon incidental benefit rule under Treastry Regulation Section

1.401(a)(9)-6, Q&A-2.

. H. Thedeath and dlsabllrty benefits provided by the retrrement system are limited by the incidental
benefit requrrement set forth in Section 401(a)(9XG) of the Internal Revenue Code and Treasury
Regulation Section 1.401-1(b)(1)(i) or any successor regulation thereto. These incidental death and
disability benefits include any lump sum death benefits and any disability benefits. As a result, the total
death or disability benefits payable may not exceed twenty-five percent of the cost for ali of the

members benefits received from the retirement plan
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I.  Notwithstanding the other provisions of this rule or the provisions of the treasury regulations,

~ benefit options may continue so long as the option satisfies Secfion 401(a)(9) of the Internal Revenue

Code based on a reasonable and good faith interpretation of that section.

(Ords. 27768, 28886.)

© 3.36.747 - Vesting.

"A. A member shall be one_hﬁnd_red percent vested in his or her service retirement benefit upon
attaining -eligibility for a service retirement benefit under the applicable provisions of the rétirement

system. ‘ :

B. A plan member shall be one hundred percent vested in his or her accumulated contributions at

~ ali times. ‘

C. An affected plan nﬁem‘ber shall be one hundred percent vested in his or her accrued benefit, to
the extent then funded, in the event the retirement system is terminated in whole or in partor - ,

contributions are completely discontinued.

D. For the purpose of this Section 3.36.747 “vested” shall mean the'nonforfeitable right to the

benefit the member has accrued.

E. Nothing contained in this Section 3.36.747 shall be construed or interpreted to limit modification
of benefits, to the extent that such modification is otherwise allowed under federal and state law. -

(Ord. 28886.)

Part 6 :
RETIREMENT FOR SERVICE

Sections:
3.36.750  Voluntary retirement for service.

3.36.760  Service retirement for members by reason of contract with county of
Santa Clara Central Fire Protection District. :

1 3.36.770  involuntary retirement for service - Discretion of board. -
3.36.780  Compulsory retirement for service at age seventy. "
'3.36.790 Service retirement allowance - Retirément prior to August_ 1, 1968.

3.36.800 Service retirement allowance - 'Ré_ﬁré'me‘nt on or after August 1, 1968,
or on or after January 1, 1970, at age fifty-five or more, but prior to February 4, -
1996. - ‘ '
3.36.805 Service retirement allowance - Retirement on or after Feb:"uary 4,
19986, but prior to February 4, 2000. ‘ ’

3.36.807  Service retirement allowance - Retirement on or after February 4,

R L TR L Y N
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2000.

3.36.808 Service retirement allowance for members employed in fire
department - Retirement on or-after February 4, 2000.

3.36.809 Service Retirement Allowance for Members Employed in Police
Department - Retirement on or after February 4, 2000. : :

3.36.810 Service retirement allowance - Retlrement on or after August 1, 1968,
at age fi fty to fifty-five.

3.36.820 Eigibilty conditions.

3. 36 830 Termination of service retlrement benef ts for treason or conwctlon of
felony. _

3.36.750  Voluntary retirement for service.

A. Prior to August.1, 1968, a member shall be retired for service, upon his written application to the
retirement board, if he has attained fifty-five years of age and is entitied to be credrted with twenty or

more years of service.

B. On orafter August 1, 1968, subject to the provisions of this chapter, 2 member shali be retired .
for service, upon his written application to the retirement board, if he has attained fifty years of age and
is entitled to be credited with twenty or more years of service, or if he is entitled to be credited with thlrty
or more years of serwce regardless of whether he has attained fifty years of age. '

(Pn_or code § 2903.1 75; Oyd. 21686.)

3.36.760 Service retlrement for members by reason of contract with county of Santa
Clara Central Fire Protection District. ,

Not\mthstandmg any other provisions of this chapter and Chapters 3.20 through 3.32, 3.40 and 3 44,
any person who does not qualify for service retirement under any other provisions of this chapter and
Chapters 3.20 through 3.32, 3.40 and 3.44 and becomes a member of this system pursuant to an
"Agreement Between the City of San José and the Santa Clara County Central Fire Protection District
Providing for the Furnishing by City of Certain Fire Services Within a Portion of the Service Area of said
District," dated August 16, 1677, shall be retired for service, upon his written application to the retirement
board, if he has attained fi ifty-five years of age, and shall be paid from the retirement fund a monthly .
+ allowance equal to 2.5 péicenit of his final compensation for each full year of service; provided, however,
that in no event shall his monthly allowance exceed a maximum of seventy-five percent of his final .
compensation. In.computingthe amount of allowance payable, pro rata credit shall be-given for a portion
of a full year. If the said person qualifies for service retirement or is eligible for retirement benefits under
any.other prowsnon of this chapter and Chapters 3.20 through 3.32, 3.40 and 3.44, he or his
beneficiaries may avail themselves of such other provisions at their option in place of the benefits herein
prowded by this section and Sections 3.36.1260, 3.36.1350, 3.36.1360 and 3.44.140; provided, that if
said person is credited with less than twenty years of service at the time he wishes to retire for service or
at the time his beneficiaries are eligible for benefits, said person must retire under this section and -
receive benefits pursuant to Sections 3.36.1260, 3.36.1350, 3.36.1360 and 3.44.140.

* (Prior code § 2003.175(a); Ord. 19123.)
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3.36.770 Involuntary retirement for service - Discretion of board.

Subject to the provisions of this chapter, the retifement board, on jts own motion, by a vote of not less
than four-fifths of the total authorized membership of the board, may retire 8 member for service,
notwithstanding the fact that such member may not have requested or consented to or is opposed to
such retirement, if such member has attained fifty-five years of age and is entitled fo be credited with
twenty or more years of sérvice, or if such member is entitled to be credited with thirty or more years of

service regardless of whether he has attained fifty-five years of age. -
(Prior code § 2903.176; Ord. 21686.)

3.36.780 Comﬁulsory retirement for service at age seventy.

- A, Subject to the provisions of this Chapter 3.36, a member shall and must bevreti'réd for service
upon attaining the age of seventy years regardiess of the number of years of service for which such
member is entitled to credit. Each such retirement shall be effective as of the date such member attains -

the age of seventy years.

B. Nothing hereinabove contained in this section shall be deemed to deprive a meniber of such
right, if any, as he may have to retire at age seventy for disability under and pursuant to the provisions of
the following Part 7 of this chapter if he qualifies and is eligible for disability retirement under the _
provisions of said Part 7; provided, however, that if he retires pursuant to the provisions of Part 7, he

shall be entitled only to such retirement benefits as are provided by the provisions of said Part 7,and .
shall not be entitled to any benefits whatsoever under the provisions of this section qf this Part 6. - _

(Prior code § 2003.177: Ord. 21732.) .

3.36.790 Service retirement allowance - Retirement.—prior to August 1, 1968.

Subject to the provisions of this Chapter 3.36, if a member retired for serviée prior to August 1, 1968,

pursuant to the provisions of Sections 3.36.750, 3.36.770 or 3.36.780, he shall be paid from and after

the date of his retirement and during the remainder of his lifetime, from the retirement fund, a monthly
service retirement allowance equal to fifty percent of his final compensation. .

(Prior code § 2903.178.)

3.36.800 Service 'retirement allowance - Retirement on or after Atigust 1, 1968, oronor
after January 1, 1970, at age fifty-five or more, but prior to February 4, 1996.

A.  Subject to the provisions of this Chapter 3.36, if a member retired for service on or after August
1, 1968, but before January 1, 1970, pursuant to the provisions of Section 3.36.750, 3.36.770 or
3.36.780, and if in addition such member had attainéd the age of fifty-five years as of the date of
commencement of retirement, then he or she shall be paid from the retirement fund, from and after the
date of retirement and during the remainder of his or her lifetime, a monthly service retirement allowance
equal to fifty percent of his or her final compensation plus one and two-thirds percent of his or her finaf
compensation for each full year of service in excess of the first twenty years of service for which the
member is entitled to credit; provided, however, that in no event shall the monthly service retirement

allowance exceed a maximum of sixty-six and two-thirds percent of the member's final compensation. In
ice in excess of the first twenty years, pro rata credit
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B. Subject to the provisions of this Chapter 3.36, if a member retired or retires for service on or
after January 1, 1970, but before February 4, 1986, pursuant to the provisions of Section 3.36.750,
3.36.770 or 3.36.780, and if, in addition, the member attained or shall have attained the age of fifty-five
years as of the date of commencement of retirement, or if the member had been entitled to thirty years
of service regardless of whether the member had attained the age of fi ifty-five years, then he or she shall
be pasd from the retirement fund the followmg monthly service retirement allowance .

1. From and after the date of retirement to September 1, 1970 the monthly service retirement
allowance shall be equal to fifty percent of his or her final compensation plus one and two-thirds percent - -
. of his or her final compensation for each full year of service in excess of the first twenty years of service

for which the member is entitled to credit; provided, however, that in no event shall the monthly service
retirement allowance during such period exceed a maximum of srxty-5|x and two-thirds percent of the

member’s final compensation; and

- 2. During the remainder of his or her lifetime from and after September 1, 1970, the monthly
service retirement allowance shall equal fifty percent of his or her final compensation plus two and one-
_half percent of his or her final compensation for each full year of service in excess of the first twenty

years of service for which the member is entitied to credit; provided, howéver, that in no event shall the
monthly service retirement allowance during said period exceed a maximum of seventy-five percent of

the member s fi nal compensation.

~ C. Forthe purposes of this Section 3.36.800, "service" means service perf0nned for the city and
for which the member is entitled to credit under the provisions of this chapter. "Service" shall not include
service as an officer or employee of a reciprocal agency whlch is used to qualify for benef ts pursuant to

Section 3. 36 3030

D. In computing the amount of ailowance payable for service in excess of the first twenty years
pro rata credit shall be given for a fraction of a full year.

(Prior code § 2003.179; Ords. 21686, 25614.)

3. 36. 805 Service retlrement ailowance Retirement on or after February 4,1 996 but -
prior to February 4, 2000. _

A. Subject to the provisions of this Chapter 3.36, if a member retired or retires for service on or
after February 4, 1986, but prior to February 4, 2000, pursuant to the provisions of Section 3.36.750,
3.36.770 or 3.36.780, then he or she shall be paid from the retirement fund a monthly service retirement
allowance equal to two and one-half percent of his or her final compensation for each of the first twenty
years of service plus three percent of his or her final compensation for each full year of service in excess
of the first twenty years of service; provided, however, that in no event shall the monthly service
retirement allowarice exceed a maximum of eighty percent of the mémber's final compensation.

B. Forthe purposes of this Section 3.36.805, "serwce“ means service performed for the city and
for which the member is entitled to credit under the provrsmns of this chapter. "Service" shall not include
service as an officer or employee of a reciprocal agency which i is used to qualify for benefits pursuant to

Section 3.36.3020.

C. In computlng the amount of allowanoe payable for service in excess of the f rst twenty years,
pro rata credlt shall be given for a fraction of a full year

(Ords. 25614, 26229.)

3.36;807 Service retirement allowance - Retirement on or after February 4, 2000.
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- A.  Subject to the provisions of this Chapter 3.36, if a member retired or retires for service on or
after February 4, 2000, pursuant to the provisions of Section 3.36.750, 3.36.770 or 3.36.780, then he or -
she shall be paid from the retirement fund a monthly service retirement allowance equal to two and one-
half percent of his or her final compensation for each.of the first twenty years of service plus three
percent of his or her final compensation for each of the next five full years of service plus four percent of
his or her final compensation for each full year of service in excess of the first twenty-five years of
service; provided, however, that in no event shall the monthly service retirement allowance exceed a
maximum of eighty-five percent of the mémbér’s final compensation. _

. B. For the purposes of this Section 3.36.807, "service" means service performed for the city and
for which the member is entitled to credit under the provisions of this chapter. "Service” shall not include
service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant to

Section 3.36.3020.

C. In 'co_mputing the amount of allowance payable for service -in' excess of the first twenty yeafs,
. pro rata credit shall be given for a fraction of a full year. _

(Ord. 26229.)

3.36.808 Service retirement allowance for members employed in fire department -
Retirement on or after February 4, 2000. o

A.  Subject to the provisions of this Chapter 3.36, if a member employed in the fire department
retired or retires for service on or after February 4, 2000, but prior to July 1, 2008, pursuant to the ,
provisions of Section 3.36.750, 3.36.770 or 3.36.780, then he or she shall be paid from the retirement
- fund a monthly service retirement allowance calculated in accordance with Section 3.36.807.

B. Subject fo the provisions of this Chapter 3.36, if a member employed in the fire debartment
refired or retires for service on or after July 1, 2008, pursuant to the provisions of Section 3.36.750,

3.36.770 or 3.36.780, then: -

1. [fthe pe'rson was credited with less than twenty (20) years of service credit at the time of
refirement, he or she shall be paid from the retirement fund a monthly service retirement allowance
equal to two and one-half (2 1/2) percent of his or her final compensation for each year of service credit.

© 2. Ifthe person was credited with twenty (20) or more years of service credit at the time of

retirement, he or she shall be paid from the retirement fund a monthiy service retirement allowance

- equal to three (3) percent of his or her final compensation for each year of service credit: provided,
however, that in no event shall the monthly service retirement allowance exceed a maximum of ninety

(90) percent of the member's final compensation.

- C. For the purposes of this Section 3.36.809, "service" means service performed for the city and
~ for which the member is entitled to credit under thé provisions of this chapter. "Service" shall not include
service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant to

Section 3.36.3020.
D.  In computing the amount of the allowance payable for service in excess of the first twenty (20)

years, pro rata credit shall be given for a fraction of a full year.

(Ord. 28300.)

3;36.809 Service Retirement Allowance for Members Employed in Police Department -
Retirement on or after February 4, 2000. : :
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A. Subject fo the pro'visions of this Chapter 3.36, if a member employed in the police department
retired or retires for service on or after February 4, 2000, but prior to July 1, 2006, pursuant fo the

provisions of Section 3.36.750, 3.36.770 or 3.36.780, then he or she shall be paid from the retirement
- fund a monthly service retirement allowance caiculated in accordanc‘e with Section 3.36.807. :

B. Subject to the provisions of this Chapter 3.36, if a member employed in the police department
retired or retires for service on or after July 1, 2006, pursuant to the provisions of Section 3.36.750,
. 3.36.770 or 3.36.780, then he or she shall be paid from the retifement fund a monthly service retirement

altowance equal to two and one-half (2 1/2) percent of his or her final compensation for each of the first

twenty (20) years of service plus four (4) percent of his or her final compensation for each full year of
service in excess of the first tventy (20) years of service; provided, however, that in no event shall the
monthly service retirement allowance exceed a maximum of ninety (90) percent of the member’s finai
compensation. ‘ L

C. Forthe purposeé of this Section 3.36.809, "service" means service performed for the city and
for which the member is entitied to credit under the provisions of this chapter. "Service” shall not include
service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant fo

Section 3.36.3020. '

D. - In computing the amount of allowance payable for service in excess of the first twenty (20}

years, pro rata credit shall be given for a fraction of a full year.

- (Ord. 27721.)

3.36.810 Service retirement ailowance - Retirement on or after Au‘gqst 1, 1968; at age

fifty fo fifty-five. '

A. If amember retires or is retired for service on or after August 1, 1968, and such member has
aftained fifty years of age but has not attained fifty-five years of age as of the date of commencement of
his or her retirement, then he or she shall be paid as a monthly service retirement allowance from the
retirement fund, from and after the date of his or her retirement and during the remainder of his or her
iifetime, a reduced monthly allowance, as calculated pursuant to subsection B. of this section, whenever

such member meets either of the foliowing conditions:

1. .The member retired on or after August 1, 1968, but prior to July 5, 1992, and as of the date
of commencement of his or her retirement such member is entitled to be credited with twenty or more

years of service but less than thirty years of service; or

2. The member retired on or after July 5, 1992, and as of the date of commencement of his or
her retirement such member is entitled to be credited with twenty or more years of service but less than
twenty-five years of service. _

B. The reduced monthly .service retirement allowance for a member described in subsection A. of
this section shall be caiculated and determined as follows: : ' ‘

1. First, there shall be determined the monthly retirement aliowance to which the member would
be entitled if he or she were to continue his or her employment and defer retirement until he or she
attained the age of fifty-five years, assuming for such purpose that such member's final corpensation
upon retirement at age fifty-five were the same as his or her compensation at the time of his or her
- actual early retirement. The result is hereinafter referred to as the member's "unreduced allowance."

2. Second, there shall be determined, as of the date of the member's early retirement, the
amount of such member’s unreduced aflowance, assuming that notwithstanding his or her early
retirement such member does not become entitled to commence drawing his or her allowance until he or

o
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she attains the age of fifty-five years. Such amount shall be deemed to be equal to that proportion of the
member's unreduced allowance which the amount of service for which he or she is entitled to credit at
the time of his or her early retirement bears to the amount of service for which he or she would be
entitled fo credit if he or she were to continue his or her employment and defer retirement untii he or she
attained the age of fifty-five years. The result is hereinafter reférred to as the member's "partially

- _reduced allowance." '

- 3. Finally, said member's partially reduced allowance shali be further reduced by that amount
which the value of such partially reduced allowance as deferred to age fifty-five will purchase at the
actual age of retirement. The result is the reduced monthly service retirement allowance which the
member is entitled to receive from and after the date of his or her early retirement, ‘

C.  Also, if a member reftires or is retired for service before aftaining the age of fifty-five yéars, any |
* and all death, survivorship and other allowances, benefits or payments to which a person, persons or
estate may become entitled, after such member's death, under the provisions of Part 8 of this chapter

shall be reduced as provided in Section 3.36.1340 of Part 8.

D. Notwithstanding the foregoing provisions regarding reduced montﬁly servicé aliowanbes, any
member who retires or is retired for service on or after August 1, 1968, and who is entitled to be credited
with thirty years or more of service shall not be subject to the provisions regarding reduced monthily

service allowances regardless of age.

E. Notwithstanding the foregoing provisions regarding reduced monthly service ailowances, any
member who retires or is retired for service on or after July 5, 1992, and at the time of retirement has
attained fifty years of age but has not attained fifty-five years and is entitled to be credited for twenty-five
or more years of service but less than thirty years of service, shall not be subject to the provisions

regarding reduced monthly service allowances.

(Prior code § 2903.180; Ords. 21686, 24092.)

3.36.820  Eligibility conditions.

No person shall be retired for service unless he is eligible therefor under and pursuant to the above

sections of this Part 6. ‘
(Prior code § 2903.181.)
- 3.36.830 Termination of service retirement benefits for treason or conviction of felony.

Any and all service retirement allowances otherwise payable to a person may be cancelled and
terminated by the retirement board, in its sole discretion, if the recipient thereof should commit treason
or be convicted of a felony. Such c¢ancellation and termination shall not affect survivors' benefits and
death benefits set forth in Part 8 of this chapter if such benefits would otherwise be payable. At any time
after cancellation and termination of retirement allowances pursuant to this section; thé board may.in its
sole discretion pay to the spouse and/or minor children under the age of eighteen of the convicted
person ail or any portion of the retirement allowance which would have been payabie o the convicted
person, for such periods and subject to such conditions as the board in its sole discrétion imposes and
subject to the further right and power of the board to cancel such payments to the spouse and/or minor
children at any time, in its sole discretion, with or without notice. Such payment to the spouse or minor
children shall not be made untii and unless application therefor shall have been made and the board
shall have determined that the allowance or a portion thereof is required to provide the spouse or minor

- children with necessaries of life. ‘

| 1 SRy SO, R, PEUNDIN RS U IR, ST S N R Y DY



Page 326 0f 436

(Prior code § 2903,182; Ord. 23807.)

Sections:

' - Part 7
RETIREMENT FOR DISABELITY

3.36.900 - Definitions.
3. 36 920 Situations where member is not entitled to disabmty retirement or
dlsabrlrty retirement allowance.

3.36.930 Member not to réceive both service retirement and disability
retirement benefits. : :

3.36.940 Disability retirement - On board's motion.

3.36.950  Disability retirement - By request or application.

3.—367.960 Medical examinations.

3.36.970 Drsabmty retrrement Ehgrbrl:ty

3.36.980 Determination as to whether d|sabslrty is servrce-connected
3.'36.990 Retlrement for nonserwce—,connected disability.

3.36.995  Nonservice-connected disability beneﬁts.

3.36.1000 | Retirement for service-connected disebili_ty.

3.36.1020  Service-connected disability benefits.

3.36.1030 No deduction after January 1, 1864, of amount of workmen s
compensation benefi ts. .

3.36.1035 Reporte of earnings from outside occupation.

3.36.1040 Deductions of'recipient's earnings from outside occupation.

3.36. 1050 - 3.36.1070 Reserved

3.36.1080 Medrcal examrnatlon of recrp:ents - Allowance cancellation
conditions. - :

3.36.1090 Reinstatement to duty.
3.36.1100 Refusal to accept reinstate_menf. ‘

3.36.1120  Failure or refusal to submit to medical examination.
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3.36.1130 Péyment of disability allowances to constitute return and withdrawal
of contributions. : : .

3.36.1140 Failure to reinstate récibient of a disability allowance fo duty on
cessation of disability. ' :

3.36.1150  Termination of disability retirement benefits for treason or conviction -
of felony. ' - | :

3.36.900 Definitions.

As used in this chapter:

A. . "Disability,” "incapacity for the performance of duty," and "incapacitated for the performance of
duty,” as a basis for retirement, means disability of a member, short of death, of permanent or extended
and uncertain duration, occurring while such member is a member of this system, as a result of injury or
disease, which renders a person physically or mentally incapable of assuming the responsibififies and -
performing the duties of the position then held by him and of any other position in the same classification
of positions to which the city may offer to transfer him, as determined by the retirement board, on the
basis of competent medical opinion. It does not mean or include mere inability to assume said

responsibilities or perform said duties. :

B. 1. "Disability," "incapacity for the performing of duty," and "incapacitated for the performance

of du.ty," as a basis for retirement, also means disability of a member, short of death, of permanent or

extended and uncertain duration, occurring while such member is a member of this system, not as a
result of injury or disease, which renders a person mentally incapable of assuming the responsibilities-
and performing the duties of the position then held by him and of any other person in the same
classification of positions to which the city may offer to transfer him, as determined by the retirement
board on the basis of competent medical opinion. It does not mean or include mere inability to assume
said responsibilities or perform said duties; provided, however, that notwithstanding any other provisions
of this Chapter 3.38, including Sections 3.36.990, 3.36.1000 and 3.36.1010, no member shall be
deemed disabled or incapacitated within the meaning of this section unless at the time such disability

- oceurs he shall be entitled to credit for at least ten years of service in this system.

¥

2.. The provisions of this section shall be deemed to cover-any member of this system whose
disability or incapacity for the performance of duty occurred on or after the first day of April, 1968;
provided that no benefits shall be payable hereunder for any period prior to the filing of an application for -

disability retirement or prior to the date upon which the retirement board makes a motion pursuant to

Section 3.36.940. if any person whose disability or incapacity for-the performance of duty, as said terms
are defined in this section, occurred on or after the first day of April, 1968, files or has filed an application
for disability retirement prior to the effective date of this section, the retirement board may, subject to

other provisions of this chapter, grant a disability retirement allowance commencing on the date of the

filing of such application with the retirement board.

C. "Nonservice-connected disability" means disability ofa membei' other than a "service-connected

D. “Service-connected disability" means disability of a member as a result of injury or disease
arising out of and in the course-of such member's empioyment with the city. ,

(Prior code §§ 2903.200, 2903.200a, 2903.201, 2903.202.)

£ 3.36.920  Situations where member is not entitled to disability retirement or disability
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retirement a!lowahce

A Anythlng elsewhere in this chapter to the contrary notwithstanding, no person shail be entltled to
any disability retirement or to any dlsabtllty retirement allowance under the provisions of this chapter in

any of the following situations:
1. Where the person's disability occurred before he or she became a member of this retirement
system; or . . . _ ‘ - .
2.  Where the person's disability occurs after he or she ceases to be a member of this retirement
system or after he or she ceases to be an employee of the city; or :

.3.  Where the person's d|sabmty occurs while he or she is on leave of absence from city
ernployment for any purpose, except as provided in subsections B. and C. of this Section 3.36.920.

' 4. Where the person separated from city service on’ or after February 4, 2000, the person files
an application for dlsablllty retirement on or after September 1, 2002, and the person has been
separated from city service for more than one year as of the date the person's application for disability

retirement is.filed with the secretary to the board, except in the case where the person demonstrates by .

.a preponderance of the evidence that the- disability is due to diseases and/or conditions caused by
exposure to workplace factors and/or conditions that at the time of separatlon from city service had no

previous medical basis fo be considered harmful.

B. Inthe case of 2a member who otherwise satisfies the requ:rements of this chapter for a

nonsew:ce-ccnnected disability retirement, subsection A. of this Section 3.36.920 shall not apply and the

board may grant a nonservice-connected dlsablilty retirement if the member's disability occurs while
such person is on leave of absence for the purpose of engaging in military or naval duty for the United
States of America in time of war or national emergency as proclaimed by the president or congress. The'
monthly retirement allowance for such nonservice-connected disability shall be reduced by the amounts’
received by the member pursuant to the United States Social Security Act or pursuant to any other -
federal disability benefits program where such amounts are paid to the member because of dlsablhty

incurred while on leave of absence to engage in military or naval duty.

C. The _provisione of this section shall not appiy where the person's disability occurs while such
person is on leave of absence with full city compensation and pay.

(Prior code § 2903.225; Ords. 24081, 26633.)

3.36.930 Member not to recewe both semce retlrement and dlsab:hty retlrement
benefi ts - :

Notwuthstandmg anything contained in.this chapter to the contrary, no member who is retired for
- service pursuant to the provisions.of Part 6 of this chapter shalf be eligible for or be entitled to retirement
for any disability or for or to any benefits or allowances pursuant to the provisions of this Part 7 while he

is so retired for service. Any and all disability retirement allowances othenmse payable to a person shall -

cease and terminate upon such person being retired for service.
(Pnor code § 2903. 217 )

3.36.940‘ Disability retirement -On beard's motion.

A member who is eligible to retire for disability may be retired for disability, pursuant to and subject to :

the provisions of this chapter on the retirement board's own motion, without a request o application

[EN—
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therefor being made by the member or any other person.
(Prior code § 2903.203.)

3.36.950 Disability rétirement - By request or application.

A member who is eligible to retire for disability shall be retired for disability, pursuant to and ;ubject fo
the provisions of this chapter, by the retirement board upon application being made therefor by any of

the following persons: . :

A. - The city manager;

'B. The head of the ofﬁce or department in which the member is or was last employed; -
C. The member, or any authorize_d. person on his behalf.
(Prior code § 2903.204.)

3.36.960 Medical examinations.

A.  The retirement board on its own motion at any time may, and upon receipt of an application for =
disability retirement shall, order a medical examination of a member to determine whether the member is
disabied or incapacitated for the performance of duty, and to determine whether such disability or
incapacity for performance of duty is a service-connected or nonservice-connected disability in those
situations where the member’s eligibility for disability retirement, or the amount of disability retirement
allowance to which he or she may be entitled, is dependent upon such determination. Such medical
examination shali be made by one or more physicians or surgeons appointed by the board.

B. In addition, the membermay submit a medical report from his or her own physician or surgeon.
Where application for disability retirement is made by the member or on his or her behalf, 2 medical -
report by the member's private physician or surgeon shall be submitted with the application unless
otherwise authorized by the board. The board may require additional medicai examinations, or procure
or require additional or other evidence before retiring a person for disability. :

(Prior code § 2903.205; Ords. 19282, 26901.)

3.36.970 Disability retirement - Eligibility.

If the medical reports and other available evidence and iﬁformation‘ show to the satisfaction of the
retirement board that the member is incapacitated for the performance of his duty, and if such member is
otherwise eligible to retire for disability pursuant to the provisions of this chapter, the board shall

forthwith retire him for disability.
(Prior code § 2003.206.)
3.36.980_ * Determination as to whether disability is service-connected.

if the medical examination and other available evidence and information show to the satisfaction of .
the retirement board that the disability is service-connected, it shall so find and detlare. If the medical
examination and other available information shows to the satisfaction of the board that the disability is
nonsérvice-connected, it shall so find and declare. Such finding and declaration shal! govern in
determining whether a disability is service-connected or nonservice-connected. :
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~ (Prior code § 2903.207.)

3.36.990 Retiremeni for nonservice-connected disability.

A. Subject to other provisions of this chapter, any member who is entitled to credit for two or more
years of service and who, during his or her membership in this system, is disabled and incapacitated for
the performance of duty as a result of a nonservice-conriected disability, may be retired by the
retirement board pursuant fo the provisions of this section for nonservice-connected disability, and shall

be so retired at such member’s request, regardiess of such member's age.

B. No memberdisabled or incapacitated for the performance of-duty as a result of a nonservice-.
connected disability shall be entitled to any disability allowance or other benefits under the provisions of .
this retirement system if at-the time such disability occurred the member was entitled to credit for less

than two full years of service. '

(Prior code §2903.211; Ord. 26901.)

3.36.995 Nonservice-connected disability benefits.

A Subject to the provisions of this chapter, a person who is retired for nonéervioe-connected'
disability, pursuant to Section 3.36.990, shall be paid from the retirement fund while the member is
incapacitated for the performance of duty as a result of the nonservice-connected disability, a monthly

allowance calculated in accordance with this section. :

B. A member who s entitled fo credit for at least two (2) but less than twenty (20) years of service '
at the time the nonservice-connected disability occurs shall receive a monthly allowance equal to thirty-
two (32) percent of the member's final compensation, plus one (1) percent of said final compensation for
each full year of service for which the member is entitled to credit in excess of the first two (2) years of
service; provided, however, that in no event shall the total monthly allowance exceed fifty (60) percent of

the member's final compensation. -

C. A member whois entitled fo 'c:redit for twenty (Zd) or more yéars of service at the time the
nonservice-connected disability occurs shall receive a monthly allowance as follows:

1. If such member's nonservice-connected disability retirement occurred prior to January 1, .
1970, the monthly allowance shall be equal to fifty (50) percent of such member's final compensation,

2. If such member's nonservice-connected disability retirement occurred on or after January 1,
1970, but prior to February 4, 1996, the monthiy allowance shall be: S

- "a.  Fromand after the date of such member's retirement to Septérnber 1, 1970, the monthly
allowance shall be equal to fifty (50) percent of such member's final compensation plus one and two-
thirds (1 2/3) percent of said final compensation for each full year of service in excess of the first twenty
(20) years of service for which such member is entitled to credit; provided, however, that in no event
shall the total monthly disability retirement allowance during said period of time exceed 2 maximum of
sixty-six and two-thirds (66 2/3) percent of such member’s final compensation; and '

b. From and after September 1, 1970, while so retired for disability, the monthly allowance
shalf be equal {o fifty (60) percent of such member's final compensation plus two and one-half (2 1/2) .
percent of said final compensation for each full year of service in excess of the first twenty (20) years of
service for which suich- member is entitled to credit; provided, however, that in no event shall the {otai
monthly disability retirement allowance exceed a maximum of seventy-five (75) percent of such

member’s final compensation. , :
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3. [If such member's nonservice-connected disability retirement occurred or oceurs on or after
February 4, 1996, but prior to February 4, 2000, the monthly aliowance shall be equal to fifty (50}
- percent of such member’s final compensation, plus three (3) percent of said final compensation for each
full year of service in excess of the first twenty (20) years of service for which such mempber is entitled to

credit, provided, however: :

. . a.  Innoeventshall the total monthly disability retirement allpwén;:e exceed a maximum of
eighty (80) percent of such member's final comipensation. '

: b. This pa_ragrapii C.3. shall not apply in the é_:és’e where the memmber was retired for service
prior to February 4, 1996, was not reemployed by the cily for any period on or after February 4, 1996,
and the disability retirement is a result of a change in retirement status from service to disability. Under

such circumstances, the disability retirement aliowance shall be calculated in accordance with paragraph
C.1. or C.2., above, as applicable. : : : _ _

- 4. Except as provided in paragraph 5. or paragraph 6. below, if such member's ngnservice-
connected disability retirement occurred or occurs on or after February 4, 2000, the monthly allowance
shall be equal to fifty (50) percent of such member's final compensation for up to the first twenty (20)
years of service, plus three (3) percent of said final compensation for each of the next five (5) full years
of service in excess of twenty (20) years, plus four (4) percent of his or her final compensation for each
full year of service in excess of the first twenty-five (25) years of service; provided, however:

a. Irino event shall the total monthly disability retirement allowance exceed a maximum of
eighty-five {85) percent of such member's final compensation. - ‘

-~ _b.  This paragraph C.4. shall not apply in the case where the member was retired for service
prior to February 4, 2000, was not reemployed by the city for any period on or. after February 4, 2000,
and the disability retirement is a result of a change in retirement status from service to disability. Under
such circumstances, the disability retirement allowance shail be calculated in accordance with paragraph

C.1., C.2. or C.3. above, as applicable.

5. With respect to those'membe_rs of the plan who are employed in'the'police department:

a. If such member's nonservice-connected disability retirement eccurred or occurs on or
after February 4, 2000, but prior to July 1, 2006, the monthly allowance shall be calculated in '

accordance with paragraph C.4 above. :

b.  If such member's nonservice-connected disability retirement occurred or occurs on or
- after July 1, 20086, the monthly allowance shall be equal to two and one-half (2 1/2) percent of his or her
final compensation for each of the first twenty (20} years of service plus four (4) percent of his or her .
final compensation for each full year of service in excess of the first twenty (20) years of service;
provided, however, that in no event shall the monthly service retirement allowance exceed a maximum

......

of ninety (90) percent of the member's final compensation.

' c. This paragraph C.5. shall not apply in the case where the member was retired for service
prior to July 1, 2008, was not reemployed by the city for any-period on or after July 4, 2006, and the
disability retirement is a resuit of a change in retirement status from service to disability. Under such
circumstances, the disability retirement allowance shall be calculated in accordance with paragraph C.1.,

C.2., C.3. or C.4 above, as applicable.

6. Witi1 respect to those members of the plan' who are emp!oyéd in the fire department:

If such- member's nonservice-connected disability retirement occurred or occurs on or

a. )
4, 2000, but prior fo July 1, 2008, the monthly allowance shall be calculated in

after February

O e . -
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accordance with paragraph C.4 above.

b.’ lf such member‘s nonservrce-connected dlsablllty retirement occurred or occurs on or
after July 1, 2008: _

i.  Ifthe member was credited with less than twenty (20) years of service credit on the
date of retirement, the monthly allowance shall be calculated in accordance with 'paragraph C.4. above.

ii. lf the member was credited with twenty (20) or more years of service credit on the date
of retirement, the monthly allowance shall be equal to three (3) percent of his or.her final compensatlon
for each year of service credlt provided, however, that in no event shall the monthly service refirement
allowance exceed a maxinium of ninety (90) percent of the member's final compensatlon

c. Thls paragraph C.6. shall not apply in the case where the member was retired for service

prior to July 1, 2008, was not reemployed by the city for any period on or after July 1, 2008, and the
disability retiréinent is a result of a change in retirement status from service to disability. Under such
circumstances, the dlsabrhty retiremént aliowance shall be calculated in accordance with paragraph C.A,

C.2,, C.3. orC.4 above, as applicable.
D. Forthe purposes of this Section 3.36.995, "servrce" means service performed for the city, and

for whlch the member is entitled to credit under the provisions of this chapter. *Service" shall not include
service as an officer or employee of a reciprocal agency which is used to qualify for beneﬁts pursuant fo

Section 3.36.3020.

E. Notwithstanding any other provrs:on of this section, in computing the amount of allowance
payable under this section for service in excess of the first twenty (20) years, pro rata credit shall be

glven for a fraction of a full year

(Ords. 26901, 27721, 28300.)

3.36.1000 Retirement for service-connected disability.

‘Subject to other provisions of this chapter, any member who, during his or her membership, is
disabled and incapacitated for the performance of duty as a résult of a service-connected disability may
be retired by the retirement board pursuant to the provisions of this section for service-connected
disability, regardless of such member's age and regardless of such member’s number of years of service

credit.

(Prior-code § 2903.209; Ord. 26901.)
3.36.1020 Service-cohnected disability benefits.

A.  Any member retired for serwce—connected dlsablllty pursuant to the provisions of Section
3.36.1000 shall thereafter be paid from the retiremént fund, while incapacitated for the performance of
duty as a resuit of such disability, subject to all other provisions of this chapter, a monthly disability

retirement allowanoe in the following amount:

1. . If such member's servuce-connected dlsabllity retirement occurred prior to January 1 1970,
the month!y allowance shall be equal to fifty (50) percent of such membel’s final compensatlon

2. if such member's service-connected dlsablllty retirement occurred on or after January ‘1,
1970, but prior to February 4, 1996, the monthiy disability refirement allowance shall be as foliows: _
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- a. From and after the date of such member’s retirement prior to September 1, 1970, the
monthly allowance shall be equal to fifty. (50) percent of such member's final compensation plus one and
two-thirds (1 2/3) percent of said final compensation for each full year of service in excess of the first
twenty (20) years of service for which such member is entitied to credit; provided, however, that in no
event shall the total monthly disability retirement allowance during said period of time exceed a
maximum of sixty-six and two-thirds (66 2/3) percent of such member’s final compensation; and

b. From and after September 1, 1970, while so retired for disability, the monthly allowance
shall be equal to fifty (50) percent of such member’s final compensation plus two and one-half (2 1/2)
percent of said final compensation for each full year of service in excess of the first twenty (20) years of
service for which such member is entitled to credit; provided, however, that in no event shall the total
monthly disability retirement allowance exceed a maximum of seventy-five (75) percent of such

member's final compensation. '
3. If such member's service-connected disability retirement occurred or occurs on or after
February 4, 1996, but prior to February 4, 2000, the monthly allowance shall be equal to fifty (50)

percent of such member’s final compensation plus three (3) percent of said final compensation for each
full year of service in excess of twenty (20) years of service for which such member is entitled to credit;

provided, however: '

a. Inno event shall the total rhonthly disability retirement allowance exceed a maximum of
eighty (80) percent of such member's final compensation. ' - ,

b.  This paragraph A.3. shall not apply in the case where the member was retired for service

| prior to Fel;ruary 4, 1996, was not reemployed by the city for any period on or after February 4, 1996,
and the disability retirement is a result of a change in retirement status from service to disability. Under
such circumstances, the disability retirement allowance shall be calculated in accordance with paragraph

A.1. or A.2., above, as applicable. '

- 4. Except as provided in paragraph 5. or paragraph 6. below, if such member’s service-
connected disability retirement occurred or occurs on or after February 4, 2000, the monthly allowance
shall be equal to fifty (50) percent of such member's final compensation, plus three (3) percent of said
final compensation for each year of the first five (5) full years of service in excess of twenty (20) years,
plus four (4) percent of his or her final compensation for each full year of service in excess of twenty-five

(25) years of service; provided, however:

a. Inno eventshall the total monthly disability retirement aflowance exceed a maximum of
eighty-five (85) percent of such member’s final compensation. ‘ ‘

~ b. This paragraph A.4. shall not apply in the case where the member was retired for service
prior to February 4, 2000, was not reempioyed by the city for any period on or after February 4, 2000, -
and the disability retirement is a result of a change in retirement status from service to disability. Unider
such circumstances, the disability retirement allowance shall be calculated in accordance with paragraph

A.1., A.2. or A.3. above, as applicable.
5. With respect to those members of the plaﬁ who are émpl'oyed in the police department: -

if such member’s service-connected disability retirement occurred or occurs on or after

a.
1, 2006, the monthly aflowance shall be calculated in accordance with

February 4, 2000, but prior to July
paragraph A.4 above.

b. If such member's service-connected disability retirement occurred or occurs on or after

July 1, 2006, the monthly allowance shall be equal to fifty (50) percent of his or her final compensation,
plus four (4) percent of his or her final compensation for each full year of service in excess of twenty (20)
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years; provided, however, that in no event shall the monthly allowance exceed a maximum of nmety (90)
~ percent of the member's final compensatlon

| c. Thrs paragraph A5, shall not apply in the case where the member was retired for service

prior to July 1, 2006, was not reemployed by the city for any period on or after July 1, 2006, and the
disability retirement is a result of a change in retirement status from service to dlsabrhty Under such
circumstances, the disability retirement allowance shall be calculated in accordance wrth paragraph A.1,,

A 2 A.3. or A.4 above, as apphcab!e

. 6. Wrth respect to those members of the plan who are employed in the fire department:

a. lf such member’s service-connected drsabrlrty retirement occurred or occurs on or after
February 4, 2000, but prior to July 1, 2008, the monthly aliowance shall be calculated in accordance with

paragraph A.4 above

o b. If such member's service-connected disability retlrement occurred or occurs on or after
July 1, 2008, the monthly allowance shall be equal to fi fty (50) percent of his or her final compensation:
and, if the member had twenty (20) or more years of service, an additional ten (10} percent of said final
compensation, plus three (3) percent of his or her final compensation for each full year of service in
excess of twenty (20) years; provided, however, that in no event shall the monthly service retirement
allowance exceed a maximum of ninety (90) percent of the member's final comperisation, -

c. This paragraph A.6. shall not apply in the case where the member was retired for service

_prior to July 1, 2008, was not reemployed by the city for any period onor after July 1, 2008, and the
“disability retirement is a result of a change in retirement status from service to disability. Under such
circumstances, the disability retirement allowance shall be calculated in accordance with paragraph A.1.,

- A2, A3.0or A4 above, as applicable.

E. Forthe purposes of this Section 3.36. 1020, "service” means service performed for the city and
for which the member is entitled to credit under the provisions of this chapter. "Service" shall not include -
service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant fo

Section 3.36.3020.

F. " Notwithstanding any other prowsron of this section, in computing the amount of allowance
payable under this section for service in excess of the first twenty (20) years pro rata credit shall be

given for a fraction of a fuli year.

(Prior code § 2903.208; Ords. 23070, 25614, 26229, 26901, 27721, 28300, 28330.) :

| 3 36 1030 No deductlon after January 1 1964 of amount of workmen's compensatron
benefits.

- Anything elsewhere in this chapter to the contrary nohmthstandlng, from and after January 1, 1964,

+ the amount of any monthly disability retirement allowance payable to any person under and by virtue of
other provisions of this chapter shall be computed and determined as provided by other applicable
sections of this chapter without any deduction being made because of any provisions of this section.
Nothing herein contained, however, shall be deemed to authorize or require the recomputatron or
increase of the amount of any disability retirement allowance computed and paid prior to January 1,
1964, pursuant to the provisions of this section as it read prior to said date, it being the intent that the
present provisions of this section shall operate prospectlvely as herein provided and not retroactively.

(Prior code § 2903.212.)
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3.36.1035 Reports of earnings from outside occupation.

A.  Except as provided in subsection E., as a condition of payment of a disability retirement
allowance from the retirement fund, a person who has been retired for disability shall file written
statements with the board which conform to the requirements of subsection B. below.

- B. Arecipient described in subsection A. shall file statehents as described either in subsection
. A.1. orin subsection A.2.. : - '

1. Monthly and annual statements.

a.  Within tén days after the end of each calendar month, the recipient shall file a monthly
- statement of the total income and earnings received by the recipient during the reporting month from any
gainful occupation, other than service as an officer or employee of the city, and the sources of such

income and earnings; and -

b.  On or before May 1 éqf each year, the recipient shall file a notarized declaration under
penalty of perjury, in a form approved by the board, of the total income and earnings received by the
recipient during the preceding calendar year, or any portion thereof,_ from any gainful occupation outside

city service and the sources of such income and eamings,

2. Income tax retumns.

a. Instead of the statements described in subsection A.1., the recipient may file copies of the
recipient's federal and state income tax returns and the recipient's W-2 and/or 1099 forms showing the
total income and earnings received by the recipient from any gainful occupation, other than service as
an officer or employee of the city, and the sources of such income and earnings. Such tax returns and
forms shall be filed on or before the first day of May following the tax reporting period. '

, b.  if a recipient elects to file tax returns, the recipient shall provide written notice of such
election to the board not later than the date the next monthly statement would otherwise be due,

_ _¢. Ifarecipient efects to file tax returns, the recipient shall file with the board a written |
statement of the recipient's projected reportable income and earnings for each calendar year, and the
sources of such income and earnings. Such statement shall be filed on or before the tenth day of
January in the applicable calendar year. The recipient may file an amended statement in any case

where there is a change in the projected income and earnings.

' €. Forthe purposes of this section, income and eamings shall not include interest, dividends or
rent. ' ? ' g
" D.  Ifarecipient desc_ﬁbed in subsection A. fails to furnish the information required by this section,
the disability retirement allowance shall be discontinued until such time as the required information is

fumished. When the required information is furnished, the disability retirement allowance shall be
reinstated and ailowances withheld pending receipt of the required information shall be paid, less any
applicable deductions, ) S : o

E. - This section shall not apply to any recipient of a disébEIity retirement allowance when either of
the following conditions is satisfied: : : : . .

1, The recipient retired for disability with at least twenty years of service credit in this planior
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2. The recipient’s service credit in this retirement plan plus the time the recipient has been

: fetired for disability equals at least twenty years.
(Ords. 24915, 26901.)
3.36.104_0 Deductio_ns" of recipient's earnings from outside occupation.

A. “Inany case where the recipient of a 'disability retirement allowance meets the following
conditions, the recipient's disability retirement aliowance shall be reduced as provided in subsection B.

below: :

1. The recipient retired for disability with less than twenty years of service credit in this
retirement plan and the sum of the recipient's service credit plus the time the recipient has been retired

for disability is less than twenty years; and

2. The recipient is still incapacitated for the performance of duty; and

3. The recipient is engaged in a
of the city. -

B. During the period the recipient is engaged in gainful employment, the recipient's disability

refirement ailowance shall be reduced to the amount which, when added to the recipient's income or

~earnings from such gainful occupation and when also added to alf other applicable deductions, if any,
required by other provisions of this Chapter 3.36, shall not exceed the amount of the maximum
compensation earnable in such period by a person holding the position which the recipient held at the
time of retirement, or, if that position has been abolished, the maximum compensation earnable by a
person holding it immediately prior to its abolition. in no event, however, shali the disability retirement
allowance payable for any period exceed the amount of disability retiremenit aliowance to which the

~ recipient would have been entitled for such period in the absence of this section. ‘

gainful occupétion other than service as an officer or .employeé

C. Forthe purposes of this section, income and earnings shall not include interest, dividends or
rent. - : o ' g

D. Any overpayment of disability retirement allowarice made to a recipient may be deducted from
future allowances payable to the recipient or any beneficiary of the recipient or shall otherwise be

collected from the recipient.

E. The following conditions shallhappiy in any caée where, pursuant to Section 3.36.1035, the
recipient has elected to file tax returns in lieu of manthly statements of income and earnings: -

1. Reductions in disability retirement allowances shall be made based upon the statement of
projected reportable income and earnings filed by the recipient. -
ity retirement alldwance made during the applicable tax reporting

2. Any overpayment of disabil urin p
- period may be deducted from future allowances in substantially equal monthiy dediictions over a périod

not to exceed twelve months. if the deductions are made as provided in this subsectionE., the
deductions shall include interest on the outstanding overpayment at the actuarial rate adoptéd by the’

board.

' 3. Any underpayment of disability retirement allowance made during the applicable tax reporting
period shall be paid to the disability retirement allowance recipient in one lump sum within thirty days of

the verification of the underpayment by the secretary to the board.
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F.  When the sum of the recipient's service credit in this retirement plan plus the time the recipient
has been retired for disability reaches twenty years, the deductions described in this section shall cease

except to the extent necessary to recover any overpayment.” ‘

(Prior code. § 2903.213; Ord. 24915.)

3.36.1050 - 3.36.1070 Reserved.

Editor's note: Ord. 27768, §§ 22 - 24, adopted June 20, 2006, repealed §§ 3.36.1050 '-‘3.36?107'0, o
which pertained to reemployment of recipient in city service in new class of position - Deduction of
earnings; refusal of reemployment with city; and disability while reemployed in new class of city

- positions. ’
3.36.1080 - Medical examination of recipients - Allowance cancellation conditions.

- The retirement board may at any time order and require any recipient of a disability retirerment
allowance to undergo medical examination by the city health officer and by one-or more physicians or
surgeons appointed or engaged by the board for that purpose at a reasonable time and place to be
determined by the board. Upon any such recipient's application for reinstatement to active duty, the’
board shall order and cause a medical examination to be made of such recipient by the physicians or
surgeons appointed or engaged by the board. Any such order may be served upon said recipient either
by personal service or by depositing the same in the United States mail, postage prepaid, addressed to
the member at his latest address on file in the office of the secretary of the board, at least ten days prior
to the date upon which he is to report to the health officer, physician or surgeon for examination. The
recipient of the disability allowance may submit a medical report by his own physician or surgeon. Upon
the basis of such examination, the board shall determine whether the recipient is still incapacitated for
the performance of duty, and if it finds that he is not, it shall so declare, whereupon, unless otherwise
expressly provided elsewhere in this chapter, the disability retirement and disability allowance shall

' thereupon immediately cease and be deemed terminated.
* (Prior code § _2903.21~8.)

3.36.1090 Reinstatement to duty.

A, If the board shall determine that a recipient of a disability allowance granted pursuant to the
provisions of this chapter is no longer incapacitated for performance of duty, and if as of the date of such
determination such persen is not yet fifty-five years of age, such person shall, subject to the civil service
provisions of the city, and subject to the provisions of this chapter, be reinstated either: R

1. In the position held by him or her at the time retired for disability; or

. 2. In another position in the same classiﬁ'catidn of positions as the one held by him or her at the
time he or she was retired, with duties within his or her capacities. - :

~ B. " Ifarecipient of a disability allowance granted pursuant to the provisions of this chapter should,
upon attaining the age of fifty-five years, sfill be incapacitated to perform the duties of the position held
by him or her at the time of retirement, and of any other position in the same classification of positions as
the one held by him or her at the time of retirement pursuant to the provisions of this chapter, the .

recipient shall no longer be sub}ectlto recall to duty.

C. Notwithstanding subsection B., the recipient of a disability allowarice granted'pursuant to this
chapter may, subject to the civil service provisions of the city, be voluntarily reinstated fo a position in the
same classification of positions as the one held by him or her at the time of retirement. Upon
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reinstatement from disability retirerhent, the disability retirement allowance shall be canceled and the
person shall again become a member of this retirement plan with credit for those years of service for

which the person was entitled at the time of retirement.
 (Prior code § 2803.219; Ord. 26901.)

3.36.1100 Refusal to accépt reinstatement.

If, after the board finds that ihe recipient of a disability allowance is no Iohger incapacitated for duty, -

and if such person is entitled to reinstatement to duty as provided in Section 3.36.1090, but such person

fails to report for duty upon reinstatement or rejects an offer of reinstatement, all rights granted him by
this chapter shall thereupon be cancelied and neither he nor his survivors shall be entitled to any

benefits provided by this chapter.
(Prior code § 2903.220.)

3.36.1120  Failure or refusal to submit to medical examination.

If any recipient of a disability refirement allowance fails or refuses to submit to medical examination or
examinations as ordered or required by the retirement board, the board may thereupon terminate said

person's disability retirement and disability retirement allowance, in which event, subject to the following

provisions, such person shall have no right to restoration to duty under or by virtue of any provisions of
this chapter, nor shall he or any of his survivors nor his estate thereafter be entitled to any allowances or
benefits under this system; provided, however, that if said person should apply for reinstatement of said
disability retirement within one year from and after the date of termination of said retirement, and if he
should prove to the satisfaction of the board that his disability continues and has not ceased, the board
may reinstate said disability retirement and disability allowance as of the date of the order of such
reinstatement or as of such prior date which the board should find to be just and reasonable; and
provided further, that if said person should die before having said disability retirement and disability
refirement allowance reinstated as aforesaid and within one year from and after the date that the board
terminated said disability retirement, then in that event the surviving spouse or surviving child or children
of said deceased person or his estate may, within said one year from and after the date the board
terminated the retirement allowance, apply to the board for such survivor's or death benefits, if any, as
they would be entitled to if the deceased person's disability retirement had not been terminated as
aforesaid, and if they should prove to the satisfaction of the board that the deceased person's original
disability continued to the time of his death, the board may grant to them such survivorship or death
allowances or benefits as they would have been entitled to if the abovementioned disability refirement
had not been terminated as aforesaid. In no event shall said disability retirement or disability retirement
allowance be reinstated unless application therefor has been made within one year from and after the
board terminated such retirement; and in no event shall any survivorship allowances or death benefits
be granted to anyone pursuant to the provisions of this section uriless application therefor has been
made within one year from and after the date the board terminated said disability retirement. :

(Prior code § 2903.223.)

3.36.1139 - Payment of disability allowén’ces to constitute return and withdi'awél of

contributions.

Anything elsewhere in this chapter to the contrary notwithstanding, the payment to and receipt by any
person of any disability retirement allowance or allowances shall constitute and be deemedtobea -
return to and withdrawal by such person, to the extent of the amount of such allowance or allowances so
paid to and received by him, of any and all contributions theretofore made by such person to the
retirement fund prior to the date he was retired for disability, and the amount of such allowance or
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allowances so paid to and received by him shall be deducted from the amount of accumulated
contributions in the fund which are credited to him. Nothing herein contained, however, shall be deemed
to restrict the amount of disability allowances payable to any such person to the amount of contribution
theretofore contributed by him to the fund, it being the intent that such allowances shall continue to be
paid to such person as provided by and subject to other provisions of this chapter even afterall -
contributions standing to his credit shall have been so withdrawn and exhausted. .

(Prior code § 2003.226)

3. 36 1140 Failure to remstate recvplent ofa d|sabsllty allowance to duty on cessation of
disability.

Anything elsewhere in this chapter o the contrary notwnthstandmg, if the dtsabxhty for which a person
has been granted a disability retirement or disability retirement allowance pursuant to the provisions of
this chapter should cease, and if, in addition, such person should be then ready, willing and able to be -
reinstated to duty in and to assume and perform the responmb:l:tles aid duties of the position from which
he was retired for disability and of any other position in the same class or positioris, then in that event
such person shall nonetheless continue to be deemed retired for this disability which no longer exists -
and continue to be entitied to such disability retirement aliowance, if any, as he would be entitied to
under the provisions of this chapter if the disability for which he was retired had not ceased, until he is
reinstated to.duty in the position from which he was retired or in any other position in the same class or
positions, or until he rejects an offer of reinstatement in any such position, or until he refuses or fails to

. report to duty in any such position when requested to do so, or until he becomes unable for any reason -
to accept reinstatement to duty in or to assume and perform the responsibilities and duties of the

position from which he was retired or of any other position in the same class of positions, whichever is
the sooner; provided, however, that nothing contained in this section shall be deemed to deprive the
retirement board of any rights whlch it might otherwise have under other provisions of this chapter to
cancel, terminate, suspend or reduce said retirement or retfrement allowance for any reason or reasons

other than the fact said drsabmty has ceased.
(Pr:or code .§ 2903.227.)

3.36.1150 Termination of disability retirement benef’ ts for treason or conwct:on of
felony.

Any and all disability retirement allowances otherwise payable to a person may be cancelled and
terminated by the retirement board, in its sole discretion, if the recipient thereof should commit treason
or be convicted of a felony Such canceliation and termination shall not affect survivors' benefits and
death benefits set forth in Part 8 of this chapter if such benefits would otherwise be payable. At any time
after cancellation and termination of retirement allowances pursuant to.this section, the board may in its
sole discretion pay to the spouse and/or minor children under the age of eighteen of the convicted
person all or any portion of the retirement allowance which would have been payable to the convicted
person, for such period and subject to such conditions as the board in its sole discretion determines or
imposes, and subject to the further right and power of the board to cancel such payments to the spouse
and/or minor children at any time, in its sole discretion, with or without notice. Such payment to the
spouse or minor children shall not be made unti! and unless application therefor shall have been made -
and the board shall have determined that the allowance or a portlon thereof is required to provide the

-spouse or minor children w1th necessaries of life. -

- (Prior code § 2903.224; Ord. 23807.)

Part 8
SURVIVORSHIP AND DEATH BENEF[TS



Sections_:
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- 336.1200 Death before receipt of retirement allowance - When contnbutlons

full allowances and mlnlmum payments are payable. - _

3.36.1210 Death before receipt of retirement pay When contributions, smalter
allowance and mfmmum benef ts are payable. _

3. 36 1220 Death of a person while on dnsabtllty retlrement and while
reemployed by cny When not deemed before receipt of pay.

3.36.1230 Death after receipt of retirement pay - When full allowance and
minimum beneﬁts are payable.

3. 36.1240 Death after receipt of retirement pay When smaller allowance and
minimum beneﬁts are payable.

3.36.1 250 Minimum death benefits ~ When ‘payable.

3.36.1260 Return of contributions to certaln survivors of person who dies before

reaching fifty-five.

3.36.1 270 Amount of surv:vorsh;p allowance to survrvmg spouse or surviving
domestic partner when such is determinable by Section 3.36.1270. .

3.36.1 280 Amount of survivorship allowarice to surviving spouse or surviving
domestic partner when such is determinable by Section 3.36.1280.

3. 36 1280 Marriage or domestic partnershlp of surviving spouse or surviving

‘domestic partner - When return of contributions and monthly survivorship
allowance are payable.

3.36.1 295 Reinstatement of terminated allowances.

3.36.1300  Amount of survworshsp ailowance payable to survwmg chlld or

children.

3.36:1305 Amount of survivorship allowance payable to survnvmg child or .
children when member had less than twenty years service credit earned while

employed by city.

3.36.1310  Limitation of total amount payable to surviving spouse and children.
3.36.1'320.' Sutvi\ling children's allowances - How paid.

3.36. 1325 Surviving children's a‘llowances Payment to custodian or trustee.

3.36. 1330 No deduction aftef January 1, 1964, of amount of workmen s
compensation benefi ts
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3.36.1340 Reduction of benefits if member retires before attaining age fifty-five.

: -3.36.1350 ‘Survivorship benefits payable where person eligible for monthly
allowance under Section 3.36.760 dies before receiving same. -

3.36.1360 Survivorship benefits payable Whe're person eligible for moﬁthly
allowancé under Section 3.36.760 dies after receiving same. - '
3.36.1370 Termination of allowances or benefits for treason or conviction of a
felony. : ‘ ' ' : .

3.36.1200 Death beforé receipt of retirement allowance -When c':ontributions,'full
allowances and minimum payments are payable. :

A. The benefits speéiﬁed in this section shall be payabie in accordance with this section in each of
the following sifuations: ' : : ' -
1. Where a member who s entitled to immediate retirement for service under the provisions of
this chapter dies on or after August 6, 1970, while a member of this plan and before being retired for
“service or disability; , : A .

' 2. Wherea person who is entitled to immediate retirement for service under the provisions of
this chapter is granted a leave of absence without fuil compensation and pay and such person dies on or
after August 6, 1970, while on such leave of absence and before being retired for service or disability;

3. Wherea person who has been retired for service under the provisions of this chapter dies on
or after August 6, 1970, before receiving any service refirement allowance or pay; ‘

4. Where a person who has been retired for a service-connecfed disability under the provisions
of this chapter dies on or after August 6, 1970, during the service-connected disab’i[ity_ retirement and

before receiving any disability retirement allowance or pay;

5. Where a member dieé onor 'after August 6, 1970, while a member of this plan, but before
being retired hereunder for service or disability, if the death arises out of and in the course of his or her

employment with the city. -
B.  Definitions. :Fc'nr the purposes of this section, the following terms shall have the following -
meanings: ‘ : : .
1. "Surviving spouse” means the person to whom the deceased person desc_:ﬁbed in Subséction
A. above was married at the time of the deceased person's death and who survives the deceased
person's death and none other. ‘ ,

2, "SurvivinQ domestic partner” means the‘person. with wh’om.the deceased person déscribed in
Subsection A. above, at the time of the deceased person's death had established a domestic partnership
and who survives the d,ec'eased person's death, and none other. . : . ,

3. "Surviving child” and "surviving children” mean the natural or adopted child or children of the .
- deceased person described in Subsection A. above that meets all of the following requirements:

a. The child survives the deceased person’s death; and



—

- surviving d

- benefits which would otherwise be payable to any surviving chi
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b.  The child is neither married nor 2 member of a domestic,paﬂnership at the time of the
deceased person's death; and . -

c. The chiid is under the age of eighteen years at the time of the deéeas_ed person’s death;
and : . , : ,

d. Thé child is in existence or conceived at the time of the deéeased herson's death; and

:.,e- If the child is an adopted child of the deceased person, the adoption was combfeteq
pursuant to law prior to the deceased person's death. E :

C. Confributions and Interest Payable to Surviving Spouse or Surviving Domestic Partner. If the
deceased person described in-Subsection A. above leaves a surviving spouse or suiviving domestic
partner, the surviving spouse or surviving domestic partner, whichever is applicable, shall be entitled to -
receive and shall be paid from the retirement fund a sum of money equal to all contributions of the
deceased person to the retirement fund which have not previously been withdrawn from the retirement
fund by the deceased person, plus interest on the unwithdrawn contributions as eamned by the fund

during the deceased person's period of aggregate service, but in no case shall the interest be in excess R

 of two percent per annum.

D. Contributions ahc_i Interest Payable to Surviving Children Where No Surviving Spouse and No
Surviving Domestic Partner.

1., Ifthe deceased person described in Subsection A. above leaves no surviving spouse and no

domestic partner but leaves a surviving child or surviving children, the eligible surviving child or
children shall be entitled fo receive and shail be paid from the retirement fund a sum of money equal to
all contributions of the deceased person to the retirement fund which have not previously been ‘
withdrawn from the retirement fund by the deceased person, plus interest on the unwithdrawn
contributions as earned by the furid during the deceased person's period of aggregate service, butinno
case shall the interest be in excess of two percent per anfium. The sum to be paid to each eligible child
shall be determined by dividing thé total amount of unwithdrawn contributions plus interest thereon, by
the number of eligible surviving children. ' - ' - -

2. Inthe event that the estate of the deceased person establishes by appropriate court action a
legal claim to ali or any part of the contributions and interest paid to.the surviving child or children under .
this Subsection D. because of the provisions of San José Municipal Code Section 2003.250(d) as it
existed on August 6, 1970 (as originally adopted by Ordinance No. 9506), monthly allowances or -

j child or surviving children under and by
virtue of Subsection G. of this section shall be withheld and not paid to such surviving child or children
until such time as the total amount of allowances so withheld equals the total amount which the couft
establishes is due to the estate. In the event such withholding is insufficient to pay such amount due the
estate, the city may recover by suit that portion of the amount due the estate which cannot be recovered

by withholding such monthly allowances or benefits.

- E.  Contributions and Interest Payable to Estate Where There Is No Surviving Spouse, No
Surviving Domestic Partner and No Surviving Children. If the deceased person described in Subsection
A. above leaves no surviving spouse, no surviving domestic partner and no eligible surviving child or
children, the deceased person’s estate shall be entitled to receive and shall be paid‘from the retiremént
fund a sum of money equal to ali contributions of the deceased person to the retirement fund which have
not previously been withdrawn from the retirement fund by the deceased person, plus interest on the
unwithdrawn contributions as earned by the fund during the deceased person's period of aggregate

- service, but in no case shall the interest be in excess of two percent per annum,

F. Survivorshipr Allowance Payable to Surviving Spouse or Sun).iving Domestic Partner. if the

L PR S I IS TR



Page 343 of 436

- deceased person described in Subsection A. above leaves a surviving spouse or a surviving domestic
partner, such surviving spouse or surviving domestic partner, whichever is applicable, shall be entitled to
receive and shall be paid from the retirement fund a monthly survivorship allowance in the amount
specified in Section 3.36.1270 of this Chapter, subject to the provisions of Subsection H. of this section

and to the following: '

1.  Ifthe deceaéed persdn died prior' to October 1, 1999, the monthly allowance payable to the
surviving spouse shall be paid for the remainder of the surviving spouse’s life. ' -

2. Exceptas provided in Section 3.36.1290, and except in the ¢ase where the deceased person
had elected an optional settiement pursuant to Part 8.5 of this chapter, if the deceased person died on or-
after October 1, 1999, but prior to January 1, 2005, the monthly allowance payable to the surviving
spouse shall be paid until the surviving spouse marries or dies, whichever is the earlier date, and no

longer. )

. 3.  Except as provided in Section 3.36.1290, and except it the case where the deceased person
had elected an optional settlement pursuant to Part 9.5 of this chapter, if the deceased person died on or
after January 1, 2005, the monthly allowance payable to the surviving spouse or surviving domestic
partner shall be paid until the surviving spouse or surviving domestic partner marries, establishes a
domestic partnership or dies, whichever is the earlier date, and no longer.

- G, Survivorship Allowance Payable to Surviving Child or Children. If the deceased person
described in Subsection A. above leaves a surviving child or children, the eligible surviving child, or each
of the eligible surviving children if there is more than one surviving child, shall be entitled to receive and
shali be paid from the retirement fund, subject to the provisions of and except as provided in Subsection
H. of this section, until he or she marries, establishes a domestic partnership, attains the age of eighteen
years or dies, whichever is the earlier date, and no longer, a monthly survivorship allowance in the

amount specified in Section 3.36.1300 of this chapter.

H. Deduction from Sﬁrvivorship Allowances.

1. Anything elsewhere in this section or this part to the contrary notwithstanding, all of the .
monthly allowances or benefits which would otherwise be payable to any surviving spouse, surviving -
domestic partner, eligible surviving child or sufviving children pursuant to the provisions of Subsections
F. and G. of this section shall be withheld and not paid to the persons who would otherwise be entitled to
the same until such time as the total amount of allowances so withheld equals the total amount paid or
payable to a surviving spouse or surviving domestic partner of the deceased person or to the surviving
child or children of the deceased person or to the estate 6f the deceased person pursuant to the
provisions of Subsections C., D. or E. of this section, and the aliowances so withheid shall never be paid
to the persons who would otherwise have been entitled to the same, it being the intention that the
monthly survivorship allowances described in Subsections F. and G,.5hall not be owing or. payabie and
shall not commence until such time as there shall have elapsed from and after the death of the
deceased person a number of months equal to that number obtained by dividing the fotal amount of -
money which is payable or paid to the sutviving spouse or surviving domesic partner of the deceased

' person or to the surviving child or children of the deceased person or to the estate of the deceased
person pursuant to the provisions of the above Subsections C., D. or E. by the sum of the monthly

- survivorship allowances which would otherwisé be payablé to a suiviving spéuse or surviving domestic
partner and to a surviving child or children pursuant to the provisions of Subsettioris F. and G. of this
section. By way of explanation, if the deceased person should die éaving & surviving spouse or
surviving domestic partiner ahd surviving children, and if tHe amotint payable to thé Spotise or domeéstic
partner pursuant to the provisions of Subsection C. were nine hundred doliars and the monthly amount
payable to the speuse or domestic partner pursuant to Subsection F. were two hundred dollars and the
amount payable to surviving children pursuant to Subsection G. were one hundred dollars, none of the
ailowances provided for in Subsections F. and G. would become due or payable until there shall have
elapsed from and after the deceased person's death a number of months equal to nine hundred dollars

o f A
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divided by three hundred dollars, or three months. No such aliowance shall be paid or be payable to a
surviving spouse or surviving domestic pariner if at the time such allowance becomes payable the
surviving spouse or surviving domestic partner shall have died, remarried or established a domestic

- partnership; and no such allowance shall be paid or payable to any surviving child if at the time such
allowance becomes payable to such child he or she shall have died, married, established a domestic

partnership or attained the age of eighteen years.

2. Notwithstanding any of the foregoing to the contrary, contributions and interest payable under -
Subsections C., D. and E., at the opfion of the eligible recipient thereof, either shall be payable ina lump
sum or shail be payable monthly in an amount equal to the amount of the monthly survivorship _
-allowance payable pursuant to the provisions of Subsections F. and G. of this Section, until the .
contributions and interest are exhausted, at which time payment of the monthly. survivorship allowance
shalf commence. In the event that all the eligible recipients die before receiving the total amount of -
contributions and interest, the amount remaining to be paid shall be paid to the estate of the eligible
recipient or, if more than one, the estate of the eligible recipient who dies last. In no event shall the

eligible recipient who elects not to receive a lump sum payment of contributions and interest receive any

less or more than the monthly survivorship allowance in any month even though the contributions and

interest are exhaustéd within a month,

3. The particular recipient or parent or guardian, in the case of a minor, or representative of an
estate, in the case of an estate, shall exercise the above option in writing no later than thirty days after
death of the deceased person on a form to be fumished by this system. Failure to make such election in
writing shall be deemed an election to receive the contributions and interest in a lump sum payment.

1. Minimum Amount Payable to Estate Where No Surviving Spouse, No Surviving Domestic
Partner and No Surviving Children. If the deceased person described in Subsection A. should leave no
surviving spouse, no surviving domestic partner and no eligible surviving child or children, and if, in-
addition, the amount payable to the deceased person's estate pursuant to the provisions of Subsection -
E. of this section shouid be less than one thousand dollars, then in that event there shall be paid from
the retirement fund to the estate such additional amount as would, when added to the amount payable to

- the estate under the provisions of Subsection E., equal one thousand dollars.

J.  Anything herein in this part to the contrary notwithstanding, no persons other than those above -
specified shall be entitled to or receive any benefits or allowances whatsoever because of or as a result
of the death of any person described in Subsection A. above, and no moneys other than those. above
specified shall be paid or payable to the survivors or estate of the deceased person. '

(Prior code § 2903.250; Ords. 19478, 23807, 25936, 26001, 27711, 27712, 27768.)

3.36.'12'_10 Dedth before receipt of retirement pay - When contributions, smaller
allowance and minimuni benefits are payable. ' : -

A.  The benefits specified in this section shall be payabie in accordance vﬁth this section |n eéqh of

the following situations:

1. Where a member who is not entitled to immediate retirement for service dies on or after
August 6, 1870, while a member of this plan and prior to being retired for service or disability, if such
member at the time of his or her death is entitled to credit for not less than two years' service and if, in
addition, the death does not arise out of and in the course of his or her employment with the city;

: 2. Where a person who has been retired undér this plan for a nonservice-connected disability
dies on or after August 6, 1970, during his or her nonservice-connected disability retirement before

receiving any disability allowance or pay.

-t m 4w
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B. Definitions. For the purposes of this se'ctioh. the following terms shall have the following
meanings: C : o :

1. "8urviving spouse" means the pérson to whom the deceased person described in Subsection
A. above was married at the time of said deceased person's death and who survives said deceased

- person’s death, and. none other.

2.-  "Surviving domestic paﬂnef" means the person with whom the deceased person described in
Subsection A. above, at the time of the deceased person's death had established a registered domestic
partnership and who survives the deceased person’s death, and none other. .

3, Surviving child” and "surviving children” mean the natural or adopted child or children of the
deceased person described in Subsection A, above that meets all of the following requirements:

- a.  The child survives the deceased person's death; and

' b. The child is neither married nor a member of a domestic partnership at the time of the
deceased person's death; and - o S ‘

é. The child is under the age of eighteen years at the time of the deceased person's death;
- and ' : : T

d. If the child is an adbpted child of the deceased person, the adoption was completed
pursuant to law prior to the deceased person's death. : , : -

'C:  Contributions and interest Payable to Surviving Spouse or Surviving Domestic Partner. If the
deceased person described in Subsection A. above leaves a surviving spouse or surviving domestic
partner, the surviving spouse or surviving domestic partner shall be entitled to receive and shall be paid
from the retirement fund a sum of money equal to all contributions of the deceased person {o the
refirement fund which have not previously been withdrawn from the retirement fund by the deceased
person, plus interest on the unwithdrawn contributions as earned by the fund during the deceased
person's period of aggregate service, but in no case shall the interest be in excess of two percent per

annum, '

D. Contributions and Interest Payable to Surviving Children Where No Surviving Spouse and No

Surviving Domestic Partner.

- 1. Ifthe deceased person described in Subsection A. above leaves no surviving spouse and no
surviving domestic partner but leaves a surviving chiid or surviving children, the eligible surviving child or
children shall be entitled to receive and shall be paid from the retirement fund a sum of money equal to
all contributions of the deceased person to the retirement fund which have not previously been
withdrawn from the retirement fund by the deceased person, plus interest on the unwithdrawn
contributions as earned by the fund during the deceased person's period of aggregate service, but in no
case shall the interest be in excess of two percent per annum. The sumn to bé paid to each child shall be
determined by dividing the total amount of unwithdrawn contributions plus interest thereon, by the

number of surviving children.

2. In the event ihat the estate of the deoe?sed pérson establishes by appropriate court actiona -

legal claim to all or any part of the contributions and interest paid to the surviving child or children under

this Subsection D. because of the provisions of San José Municipal Code Section 2903.251 (d) as it

existed on August 6, 1970 (as originally adopted by Ordinance No. 8506), monthly allowances or

. benefits which would otherwise be payable to any surviving child or surviving children pursuant to
Subsection G. of this section shall be withheld and not paid to such surviving child or children until such

time as the total amount of aliowances so withheld equals the tofal amount which the court establishes is
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due to the estate. In the event such witﬁhoiding is insufficient to pay such‘amqunt due the estate, the city
may recover by suit that portion of the amount due the estate which cannot be recovered by withholding

such monthly allowances or benefits. :

E. - Contributions and Interest Payable to Estate Where There Is No Surviving Spouse, No-

Surviving Domestic Partner and No Surviving Children. If the deceased person described in Subsection

A. above leaves no surviving spouse, no surviving domestic partner and no eligible surviving child or
children, the deceased person's estate shail be entitled to receive and shail be paid from the retirement
fund a sum of money gqual to all contributions of the deceased person to the retirement fund which have
not previously been withdrawn from the retirement fund by the deceased person; plus interest on the
unwithdrawn contributions as earned by the fund during the deceased person's period of aggregate
‘service, but in no case shall the interest be in excess.of two percent per annum,

F. | Survivorship Allowance Payable to Surviving Spouse or SurviVing Domestic Partner. If the
deceased person described in Subsection A. above leaves a surviving spouse or surviving domestic

partner, such surviving spouse or surviving domestic partner, whichever is applicable, shall be entitfed to

receive and shall be paid from the retirement fund a monthly survivorship allowance in the amount

specified in Section 3.36.1280 of this chapter, subject to the provisions of Subsection H. of this section

and to the foilowing: ‘

1. If the deceased person died prior to October 1, 1999, the monthiy allowance payable to the
surviving spouse shall be paid for the remainder of the surviving spouse's life. ’ '

2. Except as provided in Section 3.36.1290, and except in the case where the deceased person
had elected an optional settlement pursuant to Part 9.5 of this chapter, if the deceased person died on or
after October 1, 1999, but prior to January 1, 2005, the monthly allowance payable to the surviving
spouse shall be paid until the surviving spouse marries or dies, whichever is the earlier date, and no

fonger. :

3.  Except as provided in Section 3.36.1290, and except in the case where the deceased person
had elected an optional settlement pursuant to Part 8.5 of this chapter, if the deceased person died on or
after January 1, 2005, the monthly allowance payable to the surviving spouse or surviving domestic
partner shail be paid until the surviving spouse or surviving domestic partner marries, establishes a’
domestic partnership or dies, whichever is the earlier date, and no longer.’

G. - Survivorship Allowance Payable to Surviving Child or Children. if the deceased person
described in Subsection A. above leaves a surviving child or surviving children, the eligible surviving
child, or each of the eligible surviving children, if there is more than one surviving child, shall be entitled
to receive and shall be paid from the retirement fund, subject to the provisions of and except as provided
in Subsection H. of this section, until he or she marries, establishes a domestic partnership, attains the
age of eighteen years or dies, whichever is the earlier date, and rio longer, as a monthly survivorship
allowance, the amount of monthly survivorship allowance specified in Section 3.36,1300 of this chapter.

H.  Deduction from Survivorship Allowance.

1. Anything elsewhere in this section of this part to the contrary notwithstanding, all of the

- monthly allowances or benefits which would otherwise be payable to any surviving spouse, surviving

domestic partner, eligible surviving child or surviving children pursuant to the provisions of Subsections
F.and G. of this section shall be withiheld and riot paid to the persons who would otherwise be entitled to
the same until such time as the total amount of aliowances so withheld equals the total amount paid or -
payable to a surviving spouse or surviving domestic partner of the deceased person or to the surviving
child or children of the deceased person or to the estate of the decéased person pursuant to the
provisions of Subsections C., D. or E. of this section, and the allowances so withheld shall never be paid
to the persons who would otherwise have been entitled to the same, it being the intention that the _
monthly survivorship allowances described in Subsections F. and G. shall not be owing or payable and

——
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shall not commence until such time as there shall have elapsed from and after, the death of the
deceased person a number of months equal to that number obtained by dividing the total amount of
money which is payable or paid to the surviving spéuse or surviving domiestic partner of the deceased
person or to the surviving child or children of the déceased person or 1o the estate of the deceased
person pursuant to the provisions of the above Subsections C., D. or E. by the sum of the monthly
survivorship allowances which would otherwise be payable to a surviving spouse or surviving domestic
partner or to a surviving child or children pursuant to the provisions 6f Subséctions F.-and G. 6f this -
section. By way of explanation,-if the decéased person should die leaving a suriving spouse or - _
surviving domestic parther and surviving children, and if the amounit payable to the spouse or domestic
partner pursuant to the provisions-6f Siibsection C: were nine hundred dollars-arid thé monthly‘amount
payable to the spouse or domestic partner pursiiant to Subsection F. were fwo hundred dollars and the
amount payable to surviving children pursuant to Subsection G, wefé one hundred dollars, norie of the
allowances provided for in Subsections F. and G: would become due or payable uriti! there shail have.
elapsed from and after the deceased person's death a number of months equal to nine hundred dollars
divided by three hundred dollars, or three months. No such allowance shall be paid or be payabie to a
surviving spouse or surviving domestic partner if at the time such allowance becomes payable the
surviving spouse or surviving domestic pariner shall have died; and no such allowance shall be paid or
payable to any surviving chifd if at the time such aliowance becomes payabie to such child he'or she
shall have died, married or attained the age of eighteen years. ' ) '

. 2. Notwithstanding any of the foregoing to the contrary, contributions and interest payable under
Subsections C., D. and E., at the option of the eligible recipient thereof, either shall be payable in a lump
" sum or shall be payable monthly in an amount equal to the amount of the monthly survivorship
allowance payable pursuant to the provisions of Subsections F. and G. of this section, until the
contributions and interest are exhausted, at which time payment of the monthly survivorship allowance
shall commence. In the event that alil the eligible recipients die before receiving the total amount of
contributions and.interest, the amount remaining to be paid shall be paid to the estate of the eligible
recipient or, if more than one, the estate of the eligible recipient who dies last. In'no event shall the
eligible recipient who elects not to receive a lump sum payment of contributions and interest receive any
less or more than the monthly survivorship allowance in any month even though the contributions and

interest are exhausted within 3 month.

_ . 3. The particular recipient or parent or.guardian, in the case of a minor, or representative of an
estate, in the case of an estate, shall exercise the above option in writing no later than thirty days after

the death of the deceased person on a form to-be furnished by this system. Failure to make such

election in writing shall be deemed an election to receive the said contributions and interest in a lump

‘sum payment. - :

I, Minimum Amount Payable to Estate Where There Is No Surviving Spouse, No Surviving
Domestic Partner and No Surviving Children. If the deceased person described in Subsection A. above
should leave no surviving spouse, no surviving domestic partner and no eligible surviving child or
children, and if, in addition, the amount payable to the deceased person's estate pursuant to the
provisions of Subsection E. of this section should be less than one thousand dollars, then in that event
there shall be paid from the Retirement Fund to the estate such additional amount as would, when
added to the amount payabie to the estate under the provisions of Subsection E., equal one thousand

dollars. :
J. anything herein in this part to the contrary notwithstanding, no persons other than those above
specified shall be entitled fo or receive any benefits or allowances whatsoever because of or as a result

of the death of any person described in Subsection A. above, and no moneys other than those above
specified shall be paid or payable to the survivors or estate of the deceased person. -

(Prior code § 2903.252; Ords. 23807, 25936, 27711, 27712, 27768.) :
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' 3.36.1;_20 Death of a p_ersbn while on cjisab_ility retirement and while Eeemployed by
city - When riot deemed before receipt of pay. :

If a member of this system is retired hereunder for disability and has received any disability
retirement allowance or pay, but such person, while on such disability retirement is reemployed by the
city, without termination of the disability retirement, in a position or class from which he or.she was
retired for disability, and if such person should die while he or she is both- on such disability retirement
and while he or she is so reemployed by the city, his or her death shall. be deemed fo have occurred
. after such person has received retirement pay and nejther his or her surviving spouse, surviving child or
children nor estate shall be entitled to receive or be paid any benefits under and by virtue of the ‘

provisions of Sections 3,36.1200 or 3.36,1210 of this chapter.
(Prior code § 2903.252; Ord. 23807) -
3.36.1230 Death after receipt of retirement pay - When full allowance and minimum.
benefits are payable. - S -

A. The benefits specified in this section shall be payable in accordance with this section in each of

the following situations: '

1. Where a person who has been retired for service under the provisi_ons of this chapter dies

after receiving any service retirement allowance or pay;

2.  Where a person who has been retired for a service-con'nectéd disability under the provisions
of this chapter dies during his or her service-connected disability retirement after receiving any disability

retirement allowance or pay.
'B. Definitions. For the purposes of this section, the foliowing terms shéfl ha\}e the following
meanings; - ' : ‘

~ 1. "Surviving spouse means the person who survives the deceased person and who was
married to the deceased person both at the time of the deceased person'’s death and at the time the
deceased person was retired for service or disability, and no other person. A person married to the -
deceased person at the time of the deceased person's death or at the time the deceased person was
refired is not a "surviving spouse unless he or she was married to the deceased person at both times.

2. "Surviving domestic partner" means the person with whom the deceased person described in
Subsection A. above, both at the time of the deceased person's death and at the time the deceased
* person was retired for service or disability, had established a domestic partriership and who survives the
deceased person's death, and no other person. A person in a domestic partnership with the deceased
person at the time of the deceased person's death or at the time the deceased person was retired is not
a "surviving domestic partner” unless he or she was a domestic partner of the deceased person at both
times. 1 ' :

3. "Surviving child or "surviving children means the naturai or adopted child or children of such
deceased person that meets all of the following requirements: ' . :

a. The child _shrvi.veg the deceased person's death; and

b. Thechidis rieither.married nor a member of a domestic par:nership at the time of the

deceased person's death; and

.
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c.  The child is under the age of eighteen years at the time of the deceased persdn's death;
and T
d. The child is in existence or conceived at the time of the deceased person's death; and

e, Ifthe child is an adopted child of the deceased person, the adoption was completed
pursuant to law prior to the timg of the deceased_persqn's death.

C. Survivorship Allowance Payable to Surviving Spouse or Surviving Domestic Partner. If the
deceased person described in Subsection A. above leaves a surviving spouse or a surviving domestic
partner, the surviving spouse or surviving domestic partner, whichever is applicable, shall be entitied to
receive.and shall be paid from the retirement fund a monthly survivorship allowance in the amount

| specified in Section 3.36.1270, subject to the following:

. 1. Ifthe deceased person retired or died prior to October 1, 1999, the monthly allowance
payable to the surviving spouse shall be paid for the remainder of the surviving spouse's life.

2. Except as provided in Section 3.36.1290, and except in the case where the deceased person
" had elected an optional settlement pursuant to Part 9.5 of this chapter, if the deceased person retired or
died on or after October 1, 1999, but prior to January 1, 2005, the monthiy allowance payable to the
surviving spouse shall be paid until the surviving spouse marries or dies, whichever is the earlier date,

and no longer.

3. Except as provided in Section 3.36,1290, and except in the case where the deceased person
had elected an optional settfement pursuant to Part 9.5 of this chapter, if the deceased person died on or
after January 1, 2005, the monthly allowance payable to the surviving spouse or surviving domestic
partner shall be paid until the surviving spouse or surviving domestic partner marries, establishes a
domestic partnership or dies, whichever is the earlier date, and no longet. '

D.  Survivorship Allowance Payable to Surviving Child or Children. If the deceased person
described in Subsection A. above leaves a surviving child or surviving children, the eligible surviving
child, or each of the eligible surviving children if there is more than one surviving-child, shall be entitled
to receive and shall be paid from the retirement fund until he or she marries, establishes a domestic
partnership, attains the age of eighteen years or dies, whichever is the earlier date, and no longer, as a-
monthly survivorship allowance, the amount of monthly survivorship allowance specified in Section

3.36.1300. -

- E. Minimum Amount Payable to Estate Where There Is No Surviving Spouse, No Surviving
Domestic Partner and No Surviving Children. If the deceased person described in Subsection A. above
should die leaving no surviving spouse, no surviving domestic partner and no surviving child or children,
there shall be paid from the retirement fund fo the deceased person's estate as a death benefit the sum

of one thousand dollars and no more.

F.  Anything in this chapter to the contrary notwithstanding, no persons other than those specified
above shall be entitled to or receive any benefits or allowances whatsoevet because of or as a result of
the death of a person described in Subsection A. of this section, and no moneys other than those
specified above shall be paid or payable to the survivors or estate of the deceased person.

(Prior code § 2903.253; Ords. 23807, 25936, 27711, 27712, 27768.)

3.36.1240 Death after receipt of retirement pay - When smallér allowance and minimum
benefits are payable. o .

A.  The benefits specified in this section shall be payable'ih accordance with this section in the
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following situation;

1. Where a person who has been retired for a nonservice-connected disability under the
provisions of this chapter dies while on such nonservice-connected disability retirement after receiving

any disability retirement aliowance or pay. :

B. Definitions. For the purposes of this secﬁon, the foi!oWing terms shall have the following
- meanings: ' '

1. "Surviving spouse” means the person who survives the deceased person described in -
Subsection A. above and who was married to the deceased person both at the time of the deceased
person’s death and at the time the deceased person was retired for disability, and no other person. A
person married to the deceased person at the time of the deceased person's death or at the time such
deceased person was refired for disability is not a "surviving spouse” unless he or she was married to

the deceased person at both times. -

2. "Surviving domestic partner” means the person with whom the deceased person described in
Subsection A. above, both at the time of the deceased person's death and at the time the deceased
- person was retired for disability, had established a domestic partnership and who survives the deceased
person’s death, and no other person. A person in a domestic partnership with the deceased person at
the time of the deceased person's death or at the time the deceased person was retired is not a
“surviving domestic partner” unless he or she was a domestic partner of the deceased person at both

times.

3. "Surviving child" or "surviving children" means the natural or adopted child or children of the
deceased person described in Subsection A. above that meets all the following requirements:

a. The child survives the decéased person’s death; and

_ b. The child is neither married nor a member of a domestic partnership at the time of the
deceased person's death; and - .

‘c. The 6hi!d is under the age of eighteen years at the time of the deceased person'’s déa_th; :
and : ' : ‘
d.  The child is in existence or conceived at the time of the deceased person's death: and |

e. Ifthe child is an adopted child of the deceased person, the adoption was completed
pursuant to law prior to the time of the deceased person's death. '

C. Survivorship Allowance Payable to Sutviving Spouse or Surviving Domestic Partner. If the
deceased person described in Subsection A. above leaves a surviving spouse or a surviving domestic
partner, the surviving spouse or surviving domestic partner, whichever is applicable, shall be entitled to
~ receive and shall be paid from the retirement fund a monthly survivorship allowance in the amount

specified in Section 3.36.1280, subjéct to the foliowing:

1. Ifthe deceased person retired or died prior to October 1, 1999, the rhbnthly allowance
.payable to the surviving spouse shali be paid for the remainder of the surviving spouse’s life.

2. Except as provided in Section 3.36.1290, and except in the case where the deceased person .
had elected an optional settlement pursuant to Part 9.5 of this chapter, if the deceased person retired or
died on or after October 1, 1998, but prior to January 1, 2005, the monthly allowance payable to the
surviving spouse shall be paid until the surviving spouse marries or dies, whichever is the earlier date,

and no longer. '
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3.. Except as provided in Section 3.36.1290, and except in the case where the deceased person
had elected an optional settlement pursuant to Part 9.5 of this chapter, if the deceased person died on or
after January 1, 2005, the monthly allowarice payable to the surviving spouse or surviving domestic
partner shall be paid until the surviving spouse or surviving domestic partner marries, establishes a
domestic partnership or dies, whichever is the earlier date, and no longer. -

D.  Survivorship Allowance Payable to Surviving Child or Children. If the deceased person
described in Subsection A. above leaves a surviving child or surviving children, the eligible surviving
child, or each of the eligible surviving children if there is more than one surviving child, shall be entitled
to receive and shall be paid from the retirement fund until he or she marries, establishes a domestic -
partnership, attains the age of eighteen years or dies, whichever is the earlier date, and no ionger, as a
monthly survivorship allowance, the amount of monthly survivorship allowance specified in Section

3.36.1300.

E. Minimum Amount Payable to Estate Where There Is No Surviving Spouse, No Surviving
Domestic Partner and No Surviving Children. if the deceased person described in Subsection A. above
leaves no surviving spouse, no surviving domestic partner and no surviving child or children, there shall
be paid from the retirement fund to the deceased person's estate as a death benefit the sum of one

thousand dollars and no more. ‘

F.- Anything in this chapter to the contrary notwithstanding, no persons other than those specified -
above shall be entitled to or receive any benefits or allowances whatsoever because of or as a result of
the death of a person described in Subsection A. of this section, and no moneys other than those
specified above shall be paid or payable to the survivors or estate of the deceased person. .

(Prior code § 2903.254; Ords. 23807, 25936, 27711, 27712, 27768.)

3.36.1250 . Minimum death benefits - When payable.

A. The benefits specified in this section shall be payable in accordance with this section in each of
the following situations: ‘ : :

1. Wherea 'member who is entitled to credit for less than two (2) years of service dies on or
after August 6, 1970 while a member of this plan and prior to being retired for service or disability and -
prior to receiving any service or disability retirement allowance or pay, if his or her death does not arise

out of and in the course of his or her employment with the city:;

2..  If a member of this plan is granted a leave of absence from city service without full city
compensation and pay before being retired for service or disability, and if in addition such member is not
entitied at the time he or she receives such leave of absence to immediate retirement for service, and if
such person should die on or after August 6, 1970 while on such leave of absence prior to being retired
for disability or service and prior to receiving any service or disability retirement allowance or pay.

B. Forthe purposes of this éection, the following terms shall have the following meanings:

1. "Survivingspouse means the person who survives the deceased person described in
subsection A. above and who was married to the deceased person at the time of the deceased person's -

death, and no other person.

| 2. "Surviving domestic partner” means the person with whom the deceased person desqribéd in
subsection A. above, at the time of the deceased person's death, had established a registered domestic
partnership and who survives the deceased person's death, and no other person: . '

3. "Surviving child" and "surviving children” mean the natural or adopted. child or children of the
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deceased person described in subsection A. above that meets all of the following requirements:

a. The child survives the deceased person's death; and

b.  The child is neither married nor a member of a domestic partnership at the time of the
deceased person's death; and '

¢. The childis unde_i- the age of eighteen (18) years at the time of the deceased person’s
death; and ‘

_ d. Ifthe child is'an adopted child of the deceased person, the adoption was completed
pursuant to law prior to such deceased person's death. -

C. '~ Contributions and interest Payable to Surviving Spouse or Surviving Domestic Partner:
Minimum Amount Payable. ' '

1. If the deceased persort described in subsection A. above leaves a surviving spouse or
surviving domestic pariner, the surviving spouse or surviving domestic partner, whichever is applicable,
shall be entitled to receive and shall be paid from the retirement fund a sum of money equal to all
contributions of the deceased person to the retirement fund which have not previously been withdrawn
from the retirement fund by the deceased person, plus interest on the unwithdrawn contributions as
earned by the fund during the deceased person's period of aggregate service, but in no case shall the

interest be in excess of two (2) percent per annum.

2. ifthe total of the unwithdrawn contributions plus interest thereori should be less than one
thousand dollars ($1,000.00), then in that event there shall be paid from the retirement fund to the
surviving spouse such additional amount as would, when added to the unwithdrawn contributions and

interest thereon, equal one thousand dollars ($1,000.00).
D. Contributions and Interest Payable to Surviving Child or Children; Minimum Amount Payable.

1. ifthe deceased person described in subsection A. above leaves no surviving spouse and no
surviving domestic partner but leaves a surviving child or surviving children, the eligible surviving child or
children shall be entitled to receive and shall be paid from the retirement fund a sum of money equal to
all contributions of the deceased person to the retirement fund which have not previously been
withdrawn from the retirement fund by the deceased person, plus interest on the unwithdrawn
contributions as earned by the fund by the deceased person’s period of aggregate service, but in no .
case shall the interest be in excess of two (2) percent per annum. The sum to be paid to each surviving
child shall be determined by dividing the total amount of unwithdrawn contributions plus interest thereon,

~ by the number of surviving children.

- 2. - if the total of the unwithdrawn confributions plus interest thereon should be less than one
thousand doilars ($1,000.00), then in that event there shall be paid from the retirement fund to the

surviving child or children such additional amount as would, when added to the unwithdrawn

contributions and interest thereon, equal one thousand dollars ($1,000.00). The additional sum to be

. paid to each surviving child shall be determined by dividing the additional amount by the number of

surviving children.

E. Inthe event that the estate of the deceased person establishes by appropriate court action a
legal claim to all or any part of the contributions and interest paid to the surviving child or children under
this subsection D. because of the provisions of San José Municipal Code Section 2003.255(b) as it

- existed on August 6, 1970 (as originally adopted by Ordinarice No. 9506), the contributions and interest
thereon which would otherwise be payable to any surviving child or surviving children pursuarit to
subsection D.1. above shall be withheld and not paid to such surviving child or children until such time
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course of the deceased person's employment with the city, as a resuit
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as the total amount of contributions and interest thereon so withheld equals the total amount of
contributions and interest which the court action establishes is due the estate. In the event such
withholding is insufficient to pay such amount due the estate, the city. may recover by suit that portion of
the amount due the estate which cannot be recovered by withhelding such contributions and interest

F. Contributioris and Interest Payable to Estate Where There Is No Surviving Spouse, No Surviving
Domestic Partner and Nq_Survivin‘g Chiidren; Minimum Amount Payable. . ) .

1. Ifthe deceased person described in subsection A. dbove léaves no surviving spouse, no
surviving domestic partner and no surviving child or children, the deceased person's estate shall be
entitled to receive and shall be paid from the retirerent fund a sum of money equal to all contributions of
the deceased person to the retifement fund which have not previdusly besn withdrawn from the
retirement fund by said deceased person, plus inferest on the unwithdrawn confributions as earned by
the fuhd during the deceased person's period of aggregate service, but in no case shall the interest be in
excess of two (2) percent per annum. - : , ' :

2. [f the total of the unWithdrawn contributions plus interés’t_ thereon should be less than one
thousand dollars ($1,000.00), then in that event there shall be paid from the retirement fund to the
deceased person's estate such additional amount as would, when added to the unwithdrawn

contributions and interest thereon, equal one thousand dollars ($1,000.00).

G. Anything in this chapter to the contrary notwithstanding, no persons other than those specified
above shall be entitled to or receive any benefits or allowances whatsoever because of or as a result of -
the death of a person described in subsection A. of this section, and no moneys other than those
specified above shall be paid or payable to the surviving spouse, surviving domestic partner surviving

child or children; or estate of the deceased person.

(Prior code § 2903.255; Ords. 23807, 27712, 27768.)

3.36.1260 ._ Return of contributions to certain survivors of person who dies before
reaching fifty-five, :

A Ifa peréon who becomes a member of this Plan because of the reason set forth in Section

3.36..760 should die before he or she reaches fifty-five (55) years of age, such person's surviving
spouse, surviving domestic partner, surviving child or children (as such terms are defined in Section -
3.36.1200) or estate shall be entitled under the conditions described in subsection C., D. or E. of Section

3.36.1250, whichever is applicable, to one (1) of the following:

1. Either to the retumn from the retirement fund of a sum of money equal to the deceased _
person’s contributions to the retirement fund, plus interest thereon to the date of death, as earned by
such. fund, said interest not to exceed two (2) percent per annum, or to the sum of one thousand dollars

($1,000.00), whichever is greater; or

2. [f the death because of which the survivorship allowance is payable arose out of and in the
of injury or disease arising out of
and in the course of the deceased person's employment with the city, while the person was an employee
of the city and a member of this plan, and a survivorship allewance is not payable pursuant to any other
provision of this chapter, either the return from the retirement fund of a sum of money equal to the
deceased person's contributions to the retirement fund, pius interest thereon to the date of death, as
earmned by such fund, said interest not to exceed two (2) percent per annum, or to the sum of one

thousand dollars ($1,000.00), whichever is greater.

B. Forvthe purposed of this section, if a surviving spouse or surviving domestic partner marries or
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establishes a domestic partnership, such marriage or domestic partnership shall not deprive the
surviving spouse or surviving domestic partner of payment hereunder, provided he or she gither is
married to the deceased person at the time of the deceased person's death or is a domestic partner of

the deceased person at the time of the deceased person's death.

(Prior code § 2003.255a; Ords. 19123, 23807, 26901, 277112)

3.36,-1 270 Amount of sur\"riv‘orship aliowance to sun’rivin'g spouse or.surviving
domestic partner when such is determinable by Section 3.36.1270. A

Whenever in any other section of this Part 8 it is stated that a surviving spouse or surviving domestic
partner shall be entifled to receive and be paid from the retirement fund the monthly-survivorship.
allowance specified in this section, the surviving spouse or surviving domestic partner, whichever is
applicable, shall be entitied to receive and shall be paid, subject to other provisions, of this chapter

including Sections 3.36.1200 and 3.36.1230, the following monthly survivorship aflowance: -

A. Where Deceased Died or Retired Prior to August 1, 1968. If the person because of whose death
the surviving spouse is entitied to a monthly survivorship allowance died or retired from city service prior
to August 1, 1968, the amount of monthly survivorship allowance payable to the surviving spouse shall

be: '
_ 1. An amount equal to twenty—eight and one hundred Atw'e'nty—ﬁve thousandths (28.125) percent
of the deceased person'’s final compensation as defined in Section 3.36.020.5, less the amount specified
in Section 3.36.1340; or ‘ - .

2. ¥ th_é deceased was retired- for service-connected disability, an amount equal to twenty-éight
and one hundred twenty-five thousandths (28.125) percent of the deceased person's final compensation, -
as defined in Sectfion 3.36.020.5; or :

3. . If the death because of which the survivorship allowance is payable arose out of and in the
course of the deceased person’s employment with the city, or as a resilt of an injury or disease arising
out of and in the course of the deceased person's-employment with the city, while the decééased’ person
was an employee of the city and a member of this plan, and before he or she was retired for service or
disability, then in such event the amount of the monthly survivorship allowance shall be an amount equal
to thirty-seven and one-half (37 1/2) percent of the deceased person's final compensation as defined in

Section 3.36.020.5.

- ‘B. Where Deceased Did Not Die or Retire Prior to'August 1, 1968. if the person because of whose
death the surviving spouse or surviving domestic partner is entitied to a monthly survivorship allowance
did not die or retire from city service prior to August 1, 1968, then, except as provided in subsection C.,
D. or E. of this section and subject to the optional settlement provisions of Part 9.5 of this chapter, the’
amount of monthly survivorship allowance payable to the surviving spouse or surviving domestic partner,

whichever is applicable, shall be:

- 1. An amount equal to thirty-seven and five tenths (37.5) percent of the deceaséd person's final
compensation as defined in Section 3.36.020.5, less the amounts specified in Section 3.36.1340; or

. 2. Ifthe deceased was refired for sérvice-connected disability, an amouint equal to thirty-seven
and one-half (37 1/2} percent of the deceased person's final compensation as defined in Section

3.36.020.5; or '

3. Ifthe death because of which the survivorship allowance is payable arose out of and in the
course of the deceased person's employment with the city, or as a resuit of an injury or disease arising
out of and in the course of the deceased person's employment with the city, while the deceased person

14
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was an employee of the cify and a member of this plan, and before he or she was retired for service or
disability, then in such event the amount of the monthly survivorship allowance shall be an amount equal
to thirty-seven and one-half (37 1/2) percent of the deceased person’s final compensation as defined in "

‘Section 3.36.020.5.

C. Where Deceased Died or Retired On or After August 1, 1968, With Less Than Twenty (20)
Years Service Credit as a Member of this Plan . if the person because of whose death the surviving
spouse or surviving domestic pariner is entitled to a monthly survivorship allowance died or retired from
city service on or after August 1, 1968, the amount of monthly survivorship allowance payable to the
surviving spouse or surviving domestic partner, whichever is applicable, shall be an amount equal to one
and eight hundred seventy-five thousandths (1.875) percent of the deceased person's final
compensation for each year of service or portion thereof, less the amounts specified in Section
3.36.1340, subject to a maximum of thirty-seven and one-half (37 1/2) percent of such final

_compensation, in any case where;

1. At the time of the person's death the person had earned less than twenty (20) years of
- service credit in this plan while empioyed by the city; and :

2. The benefitis payable under this Section 3.36;12?0 for any reason other than:

a. Thedeath ofa persbn before retirement where the death arises out of and- in the course
of the person’s employment with the city; or o '

~ b.  The death of a person who has been retired for service-connected disability but who dies
before receipt of retirement pay; or o

c. The death of a person who has been retired for sewice-éonnected disability, who.is not
reemployed by the city at the time of death and who dies during the disability retirement after receiving

any disability retirement allowance.

D.  Where Deceased Retired On or After February 4, 2000; or Deceased Died On or After February
4, 2000, But Prior to Receipt of Retirement Allowance. Notwithstanding subsection B. above, if the
person because of whose death the surviving spouse or surviving domestic partner is entitled to a
monthly survivorship allowance retired from city service on or after February 4, 2000, or died on or after
February 4, 2000, but before receiving any retirement allowance, then the amount of monthiy :
- survivorship allowance payable to the surviving spouse or surviving domestic partner, whichever is
applicable, shall, subject to a maximum of forty-two and one-haif (42 1/2) percent of the deceased
person's final compensation, be an amount equal to one (1) of the foilowing, as applicable:

: 1. Thirty-seven and one-half (37 1/2} percent of the deceased person's final.compensation, less
the amounts specified in Section 3.36.1340, if at the time of the deceased person's death, the deceased
person was entitled to a retirement allowance of less than seventy-five (75) percent of the deceased -

‘person's final compensation, - '

_ 2. . Thirty-seven and one-half (37 1/2) percent of the deceased person's ﬁhql compensation, if at
the time of the deceased person's death the deceased person was entitled to a retirement aflowance of
less than seventy-five (75) percent of the deceased person's final compensation and either: :

a. . The deceased person was refired for service-connected disability; or

: _ b The décéased person died prior to 'retirement and the death arose out of ahd in the
course of the person's employment with the city. : - : .

3. Fiﬁy (50) percent of the deceased person's retirement allowance, less the amounts specified
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in Section.3,36.1340, if at the time of the deceased person's death the deceased person was entitied to
a retirement allowance of at least seventy-five (75) percent of the deceased person’s final compensation.

~4.  Fifty (50) percent of the deceased person's retirement allbwance, if at the fime of the
deceased person's death, the deceased person was entitled to a retirement allowance of at least
seventy-five (75) percent of the deceased person's final compensation and either:

é. The deoeas‘ed person wéls retired for service-connected disability; or
and the death arose out of and in the course of the

b.  The person died prior to retirement
‘person's employment with the city, .

‘ For the purposes of this subsection D., if the deceased person died prior to retirement, references to
- the "deceased person's retirement allowance" or to the deceased's entitlement to a retirement allowance
shall mean the retirement allowance that would have been paid had the deceased person retired on the

day immediately preceding his or her death. :

E. Where Deceased Was Employed in the Fire Départment and Either Retired On or After July 1,
2008; or Died On or After July 1, 2008, But Prior to Receipt of Retirement Allowance. Notwithstanding
subsection B. above, if the person because of whose death the surviving spouse or surviving domestic
partner is entitled to a monthly survivorship allowance was employed in the fire department and either
- (a) retired from city service on or after July 1, 2008, or (b} died on or after July 1, 2008, but before

receiving any retirement allowance, then the amount of monthly survivorship allowance payable to the
surviving spouse or surviving domestic partner, whichever is applicable, shall, subject to a maximum of -
forty-five (45) percent of the deceased person's final compensation, be an amount equal to one (1) of the

following, as applicable:
1. Thirty-seven and one-half (37 1/2) percent of the deceased person’s final compensation, Iesé

the amounts specified in Section 3.36.1340, if at the time of the deceased person’'s death, the deceased
person was entitled to a retirement aliowance of less than seventy-five (75) percent of the deceased

person's final.compensation.
2. Thirty-seven and one-half (37 1/2) percent of the deceased person’s final compensation, if at

the time of the deceased person’s death, the deceased person was entitied to a retirement allowance of
less than seventy-five (75) percent of the deceased person's final compensation and either:

a. The deceased person was retired for service-connected disability; or

b. The deceased person died prior to retirement and the death arose out of and in the

course of the person's employment with the city.

3. Fifty (50) percent of the deceased pérson's retirement aflowance, fess the armounts épeciﬁed
in Section 3.36.1340, if at the time of the deceased person's death, the deceased persoh was entitled to
a retirement allowance of at least seventy-five (75) percent of the deceased person's final compensation.

4, Fifty (50)'perceht of the deceased person's retirement aliowance, if at the time of the
deceased person’s death, the deceased person was éntitled to a retirement allowance of at least
seventy-five (75) percent of the deceased person's final compensation and either; : _

“a.  The deceased person was retired for servipé-connected disability; or

b. The person died prior to retirement and the death arose out of and in the course of the
person's employment with the city. : .
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For the purposes of this subsection E., if the deceased person died prior to retirement, references to
the "deceased person's retirement allowance" or to the deceased's entitlement to a retirement aflowance
shall mean the retirement allowance that would have been paid had the deceased person retired on the

day immediately preceding his or her death. :

F. . Nothing in this section shall be deemed td entitle any person to any survivorship allowance that.
was not provided by this chapter as this chapter existed at the time of the deceased person's death,
except that the surviving spouse surviving domestic partner benefits described in subsection D. shall be

payable retroactive to the date of the deceased person's death. -

(Prior code § 2903.256; Ords. 23807, 25616, 25936, 26565, 26901, 27712, 28331.)

3.36.1280 Amount of survivorship allowance to surviving spouse or surviving
domestic partner when such is determinable by Section 3.36.1280.

Whenever in any other section of this Part 8 it is stated that a surviving spouse or surviving domestic
partner shall be entitled to receive and be paid from the retirement fund the monthly survivorship '
allowance specified in this section, the surviving spouse or surviving domestic partner, whichever is’
applicable, shail be entitled o receive and shall be paid, subject to other provisions of this chapter
including Sections 3.36.1210 and 3.36.1240, the following monthly survivorship allowance:

A.  Where Deceased Died or Retired Prior io August 1, 1968. If the person because of whose death
the surviving spouse is entitled to a monthly survivorship allowance died or retired from city service prior
to August 1, 1968, the amount of monthly survivorship allowance payable to the surviving spouse shall
be equal to eighteen (18) percent of the deceased person's final compensation as defined in Section
3.36.020.5; plus five thousand six hundred twenty-five ten-thbusandths (0.5625) percent of such final
compensation for each full year of service for which the deceased person was entitled to credit under the
provisions of this plan in excess of the first two (2) years of service, less the amounts specified in
Section 3.36.1330, but in no event shall such monthly survivorship allowance exceed twenty-eight and
one hundred twenty-five thousandths (28.125) percent of the final compensation of the deceased person

less the amounts specified in Section 3.36.1340.

B. Where Deceased Did Not Die or Retire Prior to August 1, 1968. If the person because of whose
death the surviving spouse is entitled to a monthly survivorship allowance did not die or retire prior to
August 1, 1968, then except as provided in subsection C. or D of this section, the amount of monthly
survivorship allowance payable to the surviving spouse or surviving domestic partner, whichever is

. applicable, shall be an amount equal to twenty-four (24) percent of the deceased person's final
compensation, as defined in Section 3.36.020.5, plus seventy-five hundredths (0.75) percent of such
finai compensation for each year of service for which the deceased person was entitled to credit under
the provisions of this plan in excess of the first two (2) years of service, less the amounts specified in
Section 3.36.1340, but in no event shall such monthly allowance exceed thirty-seven and one-half (37
1/2) percent of the final compensation of the deceased person less the amounts specified in Section

13.36.1340.

C. Where Deceased Retired on or after February 4, 2000; or Deceased Died on or after February
4, 2000, but Prior to Receipt of Retirement Allowance. if the person because of whose death the -
surviving spouse or surviving domestic partner is entitled to a monthly survivorship allowance retired
from city service on or after February 4, 2000, or died on or after February 4, 2000, but before receiving

any retirement allowance, then: :

' 1. In the case where, at the time of the deceased person’s death, the deceased person was
entitled to a retirement allowance of up to seventy-five (75) percent of the deceased person's final |

compensation, the amount of the monthly survivorship allowance payable to the surviving spouse or -

surviving domestic partner, whichever is applicable, shall be an amount equal to twenty-four (24) percent
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of the deceased person's final compensation, as defined in Section 3.36.020.5, plus seventy-five

. hundredths (0.75) percent of such final compensation for each year of service for which the deceased
person was entitled to credit under the provisions of this plan in excess of the first two (2) years of

service, less the amounts specified in Section 3.36.1340, but in no event shall such monthly allowance -

exceed thirty-seven and five-tenths (37.5) percent of the final compensation of the deceased person,

less the’amounts specified in Section 3,36.1340.

2. In the case where, at the time of the deceased person's death, the deceased person was
entitled to a retirement allowance of at least seventy-five (75) percent of the deceased person's final
compensation, the amount of the monthly survivorship allowance payable to the surviving spouse or
surviving domestic partner, whichever is applicable, shall be an amount equai to fifty (50) percent of the
deceased person's retirement allowance, less the amounts specified in Section 3.36.1340, butinno .
event shall such monthly allowance exceed forty-two and five-tenths (42.5) percent of the final
compensation of the deceased person, less the amounts specified in Section'3.36.1340.

For the purposes of this subsection C., if the deceased 'persoh died prior to retirement, the "deceased
person's retirement allowance" shali mean the retirsment allowance that would have been paid had the

deceaseéd person retired on the day immediately preceding his or her death.

' D.  Where Deceased Was Employed in the Fire Department and Retired on or after July 1, 2008; or
Deceased Died on or after July 1, 2008, but Prior to Receipt of Retirement Allowance. If the person
because of whose death the surviving spouse or surviving domestic partner is entitled to a monthly
survivorship allowance was employed in the fire departmenit and either (a} retired from city service on or
after July 1, 2008, or died on or after July 1, 2008, but before receiving any retirement aflowance, then: -

1. Inthe case where, at the time of the deceased person's death, the deceased person was
entitied to a retirement allowance of up to seventy-five (75) percent of the deceased person's final
compensation, the amount of the monthly survivorship allowance payable to the surviving spouse or
surviving domestic partner, whichever is applicable, shall be an amount equal to twenty-four (24) percent
of the deceased person's final compensation, as defined in Section 3.36.020.5, plus seventy-five
hundredths (0.75) percent of such final compensation for each year of service for which the deceased .
person was entitled to credit under the provisions of this plan in excess of the first two (2) years of
service, less the amounts specified in Section 3.36.1340, but in no event shall such monthly ailowance
exceed thirty-seven and five-tenths (37.5) percent of the final compensation of the deceased person,

. less the amounts specified in Section 3.36.134_0_ '

2. Inthe case where, at the time of the deceased person’s death, the deceased person was

- entitled to a refirement allowance of at least seventy-five (75) percent of the deceased person's final

. compensation, the amount of the monthly survivorship alfowance payable to the sirviving spouse or
surviving domestic partner, whichever is applicable, shall be an amount equal to fifty (50) percent of the

deceaséd person's retirement allowance, less the amounts specified in Section 3.36.1340, but in no

event shall such monthly allowance exceed forty-five (45) peréent of the final compensation of the

‘deceased person, less the amotinis specified in Section 3.36.1340. -

For the purposes of this subsection D., if the deceased person died prior to retirement, the "deceased
person's retirement allowance" shall mean the retirement allowance that would have been paid had the
.. deceased person retired on the day immediately preceding his or her death. :
(Pridr‘coéie § 2903.257; Ords. 23807, 25936, 26836, 27712, 28331.)

" 3.36.1290 Marriage or domestic partnership of.survivingspouse or surviving domestic
partner - When return of contributions and monthly survivorship allowance are payable.

A.  Anything in this chapter to the contrary ndtwithstanding, frbm and after the effective date of this
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section, if the surviving spouse or surviving domestic partner of a deceased member who, at the time of
death is fifty-five (55) years of age and is entitled to credit for twenty (20) years of service, or who is
entitied to be credited with thirty (30) years of service regardless of whether such member has attained
the age of fifty-five (55), marries or establishes a domestic partnership, such marriage or domestic
partnership shall not deprive the surviving spouse or the surviving domestic partner of the return of
contributions, plus interest thereon, and monthly survivorship allowances for which he or she is eligibie
at the time of the member's death under Sections 3.36.1200, 3.36.1210, 3.36.1230, 3.36.1240,
3.36.1270 and 3.36.1280. Such surviving spouse or surviving domestic partner shall, despite such
marriage or domestic parinership, be entitled subject to the.provisions of this section-to receive and shall

~ be paid from the retirement fund, until such surviving spouse or surviving domestic partner dies, such

contribufions plus interest there on, and such monthly survivorship allowance to which he or she would
be entitied pursuant to Sections 3.36.1200, 3.36,1210, 3.36.1230, 3.36.1240, 3.36.1270 and 3.36.1280,
as if he or she had not married or established a domestic parinership. In thé event that any surviving
spouse or surviving domestic partner of any such member has, at any time before the effective date of
this section, rémairied or established a doméstic partnership and for such reason has been deprived of

any such contributions, pits interest thereon, Znd monthly survivorship allowances because of the

-~ disability, had established a

provisions of Section$ 3.36.1200, 3.36.1210, 3.36.1230, 3.36.1240, 3.36.1270 and 3.36.1280, the retum
of such contributions, and interest thereon (in the event the full return of such contributions, and interest
thereon, has not been made at the time of such.remarriage or establishment of a domestic partnership),
and payment of the monthly survivorship allowance shalf be recommenced as of the effective date of
this Section and shall be thereafter paid in accordance with Sections 3.36.1200, 3.36.1210, 3.36.1230,
3.36.1240, 3.36.1270 and 3.36.1280, until such surviving spouse or surviving domestic partner dies, and
no longer, but no return of contributions plus interest thereon shall be made, and no survivorship
allowance shall be paid, for any period between the date such return of confributions plus interest
thereon and monthly survivorship allowance was terminated by such remarriage or establishment of a
domestic partnership and the effective date of this section, it being the intention that this section shali

operate prospectively and not retroactively.
B. As used in this section: -
1. | For the purposes of Sections 3.36.1200 and 3.36.1210:

; a. "Surviving Spouse" means the person to whom the deceased member'was married at the
time of the deceased member's death and who survives the deceased member's death.

b. "Surviving donﬁestic partner" means the persdn with whom the deceased member, at the

time of the deceased member's death, had established a domestic partnership and who survives the

deceased member's death.
2. For the purposes of Section 3.36.1230 and 3.36.1240;

a. "Surviving spouse" means the person to whom the deceased member was married at the
time of the deceased member's death and at the time the deceased member was retired for service or
disability and who survives such deceased member’s death. ~ -

‘ b. "Surviving domestic partner” means the person with whom the deceased member, both at
the time of the deceased person's death and at the time the decéased member was retired for sefvice or
egistered domestic partnership and who survives the deceased member's

death, |
3. For the purposes of Sections 3.36.1270 and 3.36.1280:

: é._ "Surviving' spouse” means whichever of the following is applicable for the purposes of
‘Sections 3.36.1270 and 3.36.1280: -
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The person to whom the deceased member was married at the time of the deceased

i
member's death and who survives the deceased member's death; or

ii.  The person to whom the deceased_member was married at the time of the deceased
member's death and at the time the deceased member was retired for service or disability andwho .

survives the de_ceased member’s'death. '

b. | "Surviving domestic partner” means whichever of the folloWing is app_iicable for the
purposes of Sections 3.36.1270 and 3.36.1280: oo N

: i. The person with whiom the deceased member, at the time of the dedqas;ad member's
- death, had established a domestic partnership and who survives the deceased person's déath; or '

i '.The persdn with whom the deceased member, both at the tifné of the deceased
person’s death and at the time the deceased member was retired for service or disability, had
established a domestic parinership and who survives the deceased member's death.

(Prior code § 2003.257a; Ords. 21686, 23807, 27712.)

3.36.1295 Reinstatement of terminafed allowances.

A. Ifthe monthly allowance of the surviving spouse of any person who retired or died prior to
October 1, 1999, was terminated pursuant to the provisions of Chapter 3.36 of the San José Municipal
Code as such Chapter read before the effective date of Ordinance No. 25936, because the surviving
spouse remarried, the monthly allowance shall be reinstated effective the iater of: - : :

1. - Qctober 1, 1999; or

2. The first month after the surviving spouée 'prbvides docurﬁentation satisfactory to the
Secretary to the Board showing the surviving spouse's eligibility for reinstatement, 6f the allowance.

B. The reinstatement of the monthly allowance shall be prospective only and no payments shall be
made for the months during which the allowance was terminated pursuant to the prior provisions of
Chapter 3.36. Any cost-of-living adjustments pursuant to Chapter 3.44 of the San José Municipal Code
shall also be prospective only and no cost-of-living adjustments shall be made for any time during which

the monthly allowance was terminated.

C. The reinstated monthly allowance shall be paid to the eligible surviving spouse for the

remainder of the surviving spouse's life.
(Ord. 25936; 27712.)
3.36.1300 Amount of survivorship allowance payable to surviving‘ child or children.

_ Subject to and except as otherwise provided by other provisions of this Chapter, if and whenever any
survivorship allowance is payable to any surviving child or children pursuant to other provisions of this
Part 8, the surviving child, or each of the surviving children if there is more than one (1) surviving chifd of
the deceased member or person, shall be entitled to receive and shall be paid from the retirement fund,
until the surviving child marries, establishes a domestic partnership, attains the age of eighteen (18)
years or dies, whichever is the earlier time, and no fonger, the following monthiy survivorship allowance:

A.  Death or Retirement Prior to August 1, 1968 - One Eligible Surviving Child. If the person ‘
because of whose death the surviving child is entitled to a monthly survivorship allowance died or retired
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from city service prior to August 1, 1968, and if in addition, there is only 6ne (1) eligible suNiving child of
the deceased person entitled to receive a monthly survivorship allowance, then in that event while there

- Is only one (1) eligible surviving child of the deceased person entitled to receive a monthiy survivorship

allowance, the monthly allowance payable to such chiid shail be:

1. An amount edual to eighteen and seventy-five hundredths (18.75) percent of the deceased
person's final compensation less the amounts specified in Section 3.36.1330; or _

2. Ifthe death because of which the survivorship-allowance is payable arose out of and in the
course of the deceased person's employment with the city, or as a result of injury or disedse arising out
he course of the deceased person’s employment with the city while the deceased person was
an employee of the city and a member of this plan and before he or she was retired for service or
disability, then in that event the amount of the monthly survivorship allowance payable to one (1)
surviving child shall be twenty-five (25) percent of the deceased person’s final compensation, less the

amounts specified in Section 3.36.1330.

3. If the deceased was retired for service-connected disability, an amount equal to eighteen and |

‘seventy-five hundredths (18.75) percent of the deceased person's final compensation.

~ B.  Death or retirement not prior to August 1, i968; one eligible 9urvivihg child. ¥f the person
because of whose death the surviving child is entitied to a monthly survivorship allowance did not die or
retire from city service prior to August 1, 1968, and if, in addition, there is only one (1) eligible surviving

~ child of the deceased person entitled to receive a monthly survivorship allowance, then in that event,

while there is only one (1) eligible surviving child of the deceased person entitled to receive a monthly
survivorship allowance, the amount of such monthly survivorship allowarice payable to such child shall

be:

1. An amount equal to twenty-five (25) percent of the deceased person’s final compensation,
less the amounts specified in Section 3.36.1330; or - -

2. ifthe death arose out of and in the course of the deceased person's employment with the
city, or as a result of an injury or disease arising out of and ir the course of the deceased person's
employment with the city, while the deceased person was an employee of the city and a member of this
plan, and before he or she was retired for service or disability, an amount equal to twenty-five (25)

percent of the deceased person's final compensation,

3. lfthe deceased was retired for service-connected disability, an amount equal to twenty-five
(25) percent of the deceased person's final compensation. ‘- ‘ S

C. Death or retirement prior to August 1, 1968 - fwo eligible surviving children. if the person -
because of whose death the surviving children are entitled to a monthly survivarship allowance died or
retired from city service prior to August 1, 1968, and if in addition there are only two (2) eligible surviving
children of the deceased person entitled to receive a monthly survivorship allowance, then in that event -
while there are only two (2) such surviving children of the deceased person entitied to receive a monthly

survivorship allowance, the allowance payable to each child sha!l'lbe:

| 1. If the death did not arise out of and in the course of the deceased person's employment with

the city, or as a result of an injury or disease arising out of and in the course of the deceased person's

employment with the city, the monthly retirement allowance payable to each of the surviving children

| shall be an amount equal to one-half ( 1/2} of the amount specified in paragraph a below, or one-half

( 1/2) of the amount specified in paragraph b below, whichever is the lesser amount:

a. Twenty-eight and one hundred twenty-five thousandths (28.125) percent of the deceased
person’s final compensation, less the amounts specified in Section 3.36.1330; or -
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b.  That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse of such deceased
person, will not exceed a totaf of fifty-six and twenty-five Hundredths (56.25) percent of such final
compensation, less the amounts specified in Section 3.36.1330. ' ) _

2. Ifthe death arose out of and in the course of the deceased person's employment with the
city, or as a result of an injury or disease arising out of and in the course of the deceased person's .
employment with the city, while the deceased person was an employee of the city and a member of this
system and before he or she was retired for service or disability, the monthly survivorship allowance
payable to each of the two (2) surviving children shall be one-half { 1/2) of the amount specified iri
paragraph a below, or one-half ( 1/2) of the amount specified in paragraph b below, whichever is the
lesser amount: - . ' o

a. Fifty (50) percent of the deceased person's final compensation less the amounts specified
in Section 3.36.1330; or : ' : By .

"b. That percentage of the deceased person's final compensation which, when added to the
percentage of such compensation which is paid or payable to a surviving spouse of such deceased
person, will not exceed a total of seventy-five (75) percent of such final compensation, less the amounts

specified in Section 3.36.1330.

3. - Ifthe deceased was retired for service-connected disability, the monthly retirement atlowan¢é
payable to each of the surviving children shall be an amount equal to one-half ( 1/2) of the amount
specified in. paragraph a. below, or one-half { 1/2} of the amount specified in paragraph b. below,

whichever is the lesser amount:

a. TWenty-eight and one hundred twenty-five thousandths (28.125) percent of the deceased
person's final compensation; or - ' '

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is.paid or payable to a surviving spouse of such deceased
person, will not exceed a total of fifty-six and twenty-five hundredths (56.25) percent of such final

compensation.

D. Death or retirement not prior to August 1, 1968 - two eligible surviving children. if the person
because of whose death the surviving children are entitled to a monthly survivorship allowance did not
die or retire from city service. prior to August 1, 1968, and if in addition there are only two (2) eligible
surviving children of the deceased person entitled to receive a monthly survivorship allowance, then in
that event, while there are only two (2) eligible surviving children of the deceased person entitled to
receive a monthly survivorship allowance, the monthly survivorship allowance payable to each of the two

(2) surviving children shall be:

. 1. Ifthe death did not arise out of and in the course of the deceased person’s employment with
the city, or as a result of an injury or disease arising out of and in the course of the deceased person's
employment with the city, the monthly allowance payable to each of the surviving children shall be. an
. amount equal to one-half ( 1/2) of the amount specified in paragraph a below, or one-haif (1/2) of the

amount specified in paragraph b below, whichever is the lesser amount: ' _ :

a. Thirty-seven and five tenths (37.5) pe'rcent of the deceased person's final compensation, -
less the amounts specified in Section 3.36.1330; or - .

b. ‘That percentage of the deceased person's final compensation which when added to the

percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-ﬂye (75) percent of such

- i -
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final compénsation, less the amounts speciﬁe'd in Section 3.36.1330.

- 2. [l the death because of which said survivorship allowances are payable arose out of and in
the course of the deceased person's employment with the city, or as a result of an injury or disease -
arising out of and in the course of the deceased person's employment with the city, while the deceased
person was an employee of the city and a member of this plan, and before he or she was retired for -
service or disability, then in that event the amount of such monthly survivorship allowance payable to
each of said two (2) children from and after said death, while entitled fo the same, shall be one-half { 1/2}
of the amount specified in paragraph a below, or one-half ( 1/2) of the amount specified in paragraph b -

below, whichever is the lesser amount: ,

a. Fifty (50) percent of the deceased person's final compensation, less the amounts _
specified in Section 3.36.1330; or : , .

b.  That percentage of the deceased person's final compensation which, when added to the
percentage of such compensation which is paid or payable to a surviving spouse or surviving domestic
partner of such deceased person, will not exceed a total of seventy-five (75) percent of such final -
compensation, less the amounts specified in Section 3.36.1330. ‘ o

3. If the deceased persbn was retired for service-connected disability, the monthly allowance
payable to each of the surviving children shail be an amount equal to one-half ( 1/2) of the amount
specified in paragraph a. below, or one-half { 1/2) of the amount specified in paragraph b. below, -

whichever is the lesser amount:

a. Thirty-seven and five-tenths (37.5) pércent of fhe deceased person's final compensation:

b. That peréentage of the deceased person's final éompensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such

final compensation. '

E. Death or retirement prior to August 1, 1968; three or more eligible surviving children. If the
person because of whose death the surviving children are entitied to a monthly survivorship allowance
died or retired from city service prior to August 1, 1968, and if, in addition, there are three (3)or more
eligible surviving children of the deceased person entitled to receive a monthly survivorship allowance,
the monthly survivorship allowance payable to each child while he is entitled to the same shall be:

1. [If the death did not arise out of and in the course of the deceased person's employméent with
the city, or as a result of an injury or disease arising out of and in the course of the deceased person's
employment with the city, the monthly allowance payable to each of the surviving children shall be the
amount specified in paragraph a below, or the amount specified in paragraph b below, whichever is the

lesser amount:

. .a. Thirty-seven and five-tenths (37.5) perceht of the deceased person's final compensation
less the amounts specified in Section 3.36.1330, divided by the number of children entitled to receive an
allowance; or - - - ‘

b. - That percentage of the deceaé'ed person's final compénsation whii:h, when added to the

percentage of such final compensation which is paid or is payable o a surviving spouse of such
deceased person, will not exceed a total of fifty-six and twenty-five hundredths (56.25) percent of such
final compensation less the amounts specified in Section 3.36.1330, divided by the number of children

entitied to receive an allowance.
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2. Ifthe death because of which said survivorship allowances are payable arose out of and in

* the course of the deceased person’s employment with the city, or as a result of an injury or disease

arising out of and in the course of the deceased person's employment with the city, while the deceased
person was an employee of the city and a member of this plan, and before he or she was retired for.
service or disability, then in that event the amount of such monthly survivorship allowance payable to
each child while he or she is entitled to same shall be the amount specified in the following paragraph a.,

orthe amount specified in the following paragraph b., whichever is the lesser amount: -

a - Seirenty—ﬁve (75) percent of the deceésed person'é final compensation, less the amounts

V specified by Section 3.36.1330, divided by the number of children entitled to receive an allowance; or

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation paid or payable to a surviving spouse of such deceased person,
will not exceed a total of seventy-five (75) percent of such final compensation, less the amounts :
speciffed in Section 3.36.1330, divided by the number of children entifled to receive an allowance.

3. Ifthe deceased person was refired for service—connected disability, the monthly allowance
payable to each of the surviving children shall be the amount specified in paragraph a. below, or the
amount specified in paragraph b. below, whichever is the lesser amount: ‘

a. Thirty-seven and five-tenths (37.5) percent of the deceased person's final compensation,
divided by the number of children entitled to-receive an allowance; or L

b. That percentage of the deceased person's final compensation which, when added to the

percentage of such final compensation which is paid or is payable to a surviving spouse of such
deceased person, will not exceed a total of fifty-six and twenty-five hundredths (56.25) percent of such

final compensation, divided by the number of children entitled to receive an allowance.

F.. Death or retirement not prior to Ahgust 1, 1968 - three 'or-more eligible surviving children. If the
person because of whose death the surviving children are entitled to a monthly survivorship allowance
did not die or retire from city service prior to August 1, 1968, and if, in addition, there are three (3) or -

more eligible surviving children of the deceased person entitied to receive a monthly survivorship

allowance, then in that event, while there are three (3) or more such surviving children of the deceased
person entitled to receive a monthly survivorship allowance, the monthly survivorship alfowance payable

to each ¢hild shall be: -

- 1. If the death did not arise out of and in the course of the deceased person's employment with
the city, or as a result of an injury or disease arising out of and in the course of the deceased person's
employment with the city, the monthly allowance payable to each of the surviving chiidren shall be the
amount specified in the following paragraph a., or the amount specified in the following paragraph b, -

whichever is the lesser amount: ,

a. Fifty (50} percent of the deceased person's final compensation, less the amounts
specified in Section 3.36.1330, divided by the number of children entitled to receive an allowance; or

' ~b.  That percentage of the deceased person'’s final compensation which, when added to the
percentage of such final compensation which is paid or is payable fo a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such
final compensation, less the amounis specified in Section 3.36.1330, divided by the number of children

entitied to receive an allowance.

2. [f the death because of which said survivorship allowances are pasiabie aroée but ofandin -

the (course of the deceased person’s employment with the city, or as a result of an injury or disease
arising out of and in the course of the deceased person's employment with the city, while the deceased
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- person was an employee of the city and a member of this plan and before he or she was retired for
service or disability, then in that event the amount of such monthly survivorship altowance payabie to
each child from and after said death while he or she is entitled to the same shall be the amount specified
in the following paragraph a., or the amount specified in the following paragraph b., whichever is the

. lesser amount: -

' -a.  Seventy-five (75) bercent of the deceased person's final compensation, less the amounts
specified in Section 3.36.1330, divided by the number of children entitled to receive an allowance; or

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation paid or payable to a surviving spouse or surviving domestic
partner of such deceased person, wili not exceed a total of seventy-five (75) percent of such final
compensation, less the amounts specified in Section 3.36.1330, divided by the number of children

entitled to receive an allowance.

3. Ifthe decieésed person was retired for service-connected disability, the monthly allowance
payable to each of the surviving children shall be the amount specified in the following paragraph a., or

the amount specified in the following paragraph b., whichever is the lesser amount:

a. Fi‘ﬂy (50) percént of the deceased person's final compensation, divided by the number of
children entitled to receive an allowance; or 7 ' : ‘ : _—

- b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or is payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such
final compensation, divided by the number of chifdren entitled to receive an allowance.

G. Nothing in this section shall be deemed to entitle any person to any survivorship allowance that
‘was not provided by this chapter as this chapter existed at the time of the deceased person's death.

(Prior code § 2903.258; Ords. 23807, 26901, 27712.)

3.36.1305 Amount 6f survivoréhip éllowance payable to surviving child or children
when member had less than twenty years service credit earned while employed by city.

Except as provided in subsection E. below, if and whenever any survivorship allowance is payable to
any eligible surviving child or children pursuant to the provisions of this Part 8 because of the death of a
member who, at the time of the member's death, had earnéd less than twenty (20) years of service. -
credit in this plan while employed by the city, then instead of any other survivorship allowance provided
to eligible surviving children under this Part 8, the surviving children's monthly survivorship allowances

shalf be as follows:

- A To one (1) eligible surviving child, one and twenty-five hundredths (1.25) pei'cent of the
deceased person's final compensation for each full year of service earned in this plan while employed by
the city, subject to a maximum of twenty-five (25) percent of such final compensation. Pro rata credit -

shali be given for a portion of a full year of service.

- B. Toeach of two (2) eligible surviving children, one-half ( 1/2) of the amount specified in the
following paragraph 1. or one-half  1/2) of the amount specified in the following paragraph 2., whichever

is the lesser amount; -

1. One and eight hundred seventy-five thousandths (1.875) percent of such déceased person's
final compensation for each full year of service earned in this plan while employed by the city; provided,
however, that in no event shall the combined monthly allowance payable to the children exceed a
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maximum of fifty (50) percent
full year of service, -

- 2. That percentage of the deceased person's final compensation which, when added o the
percentage of such final compensation which is paid or payable to a surviving spoise or surviving
domestic partner of such deceased person wiil not exceed a total of seventy-five (75) percent of such

final compensation. ‘

C. Toeachof three (3) or more eligible surviving children, the amount specified m the following
paragraph 1. or the amount specified in the following paragraph 2., whichever is the lesser amount:

- 1. Two and five-tenths (2.5) percent of such deceased person's final compensation for each full
+ year of service earried in this plan while employed by the city, divided by the number of children entitled
to receive an allowance; provided, however, that in no event shall the combined monthly allowance paid
to the children exceed a maximum of seventy-five (75) percent of such final compensation. Pro rata

credit shall be given for a portion of a full year.

2. That percentage of the deceased person's final compensation which, when added to the

percent.:age of such final compensation which is paid or payable to a surviving spouse or surviving
domestic pariner of such deceased person will not exceed a total of seventy-five (75) percent of such’

final compensation, divided by the number of children entitled to receive an allowance. -

~D.  The benefits payable pursuant to thfs Se‘ction-3.36.,1 305 shall be payable to each eli‘giblé '
surviving child until that surviving child marries, establishes a domestic partnership, attains the age of
eighteen (18) years, or dies, whichever first occurs. Thereafter, no benefits shali be payable to such.

child. '

E. This Section 3.36.1 305 shall not abply, and benefits payable to the deceased person's eligible
surviving child or surviving children shall be calculated as provided in Section 3.36.1300, in any case

where benefits are payable on account of:

3 - 1. The death of a person before retirement where the death arises out of and in the course of |
the person’s employment with the city; or o .

2. The déath of a person who has been retired for servicé-connected disability but who dies
before receipt of retirement pay; or -

3. The death of a person who has been retired for service-connected disability, who is not
reemployed by thé city at the time of death and who dies during the disability retirement after receiving

any disability retirément allowance.
(Ord. 25616; 27712)
3.36.1310 Limitation of total amount payable to surviving spouse and children; ‘

A. Anything in the préceding pro{risions of this Part 8 to the contrary notwithstanding, the total

amount of survivorship or other allowances payable monthly to a surviving spouse or surviving domestic

partner pursuant to the provisions of this Part, together with and in addifion to the total.amount of
allowances payable monthiy o any and all eligible surviving children pursuant to the provisions of this

Part, shall not exceed the following maximum amounts:

1. Where deceased died or retired prior to August 1, 1968. if the persbn becaltise of whose

death the surviving spouse or children are entitled to a monthly allowance or allowances died or retired

- et o

Veddma F e B e MUV L PV al ..

of such final cbmpensation. Pro rata credit shall be given for a portion of a

L



Page 367 of 436

from city service prior to August 1, 1968, the maximum amount of all monthly allowances payable to a
surviving spouse and children shall not exceed fifty-six and twenty-five hundredths (56.25) percent of the
deceased person's final compensation, less the amounts specified in Section 3.36.1330; provided and
excepting, however, that if the death because of which said allowances are payable arose out of and in _
the course of the deceased.person's employment with the city, or as a restilt of an injury or disease
arising out of and in the course of the deceased person's employment with the city, while the deceased
person was an employee of the city and a member of this plan and before he or she was retired for

. service or disability, then in that event the maximum amount of all of said allowances shall not exceed
seventy-five (75) percent of the decease

d person’s final compensation, less the amounts specified in
Section 3.36.1330. - : ' -

2. Where deceased did not die or refire prior to August 1, 1968. If the person because of whose
death the surviving spouse, surviving domestic partner or children are entitled to a monthly allowance or
allowances did not die or retire from city service prior to August 1, 1968, the maximum amount of all
monthly allowances payable to a surviving spouse or surviving domestic partner and children from and
after the death shall not exceed seventy-five (75) percent of the deceased person's final compensation,
less the amounts specified in Section 3.36.1330. - .. : s

B. Inthe event that the monthly amount payable to a surviving spouse or surviving domestic
partner, together with or in addition to the monthly amounts payable to the eligible surviving children
should exceed the applicable maximum, the amounts payable to the children shall be reduced to such
amounts as will not, when added to the sum payable to the surviving spouse or surviving domestic

partner, exceed the monthly maximum. :

(Prior code § 2903.259; Ords. 23807, 27712.)

3.36.1320  Surviving children's allowances - Hdw_paid.

A, Except as otherwise provided in this chapter, any survivorship allowance which is payable under
the provisions of this chapter to any surviving child or children shall be paid to such parent or parents of
such child or children as have custody of such child or children, for the benefit of such child or children,
or if a guardian or guardians have been appointed for such child or children, and the board shall have
received notice thereof, to the guardian or guardians of such child or children, for the benefit of such

child or children.

B.  Notwithstanding the above, however, the board, in its discretion, may at any time or from time o
lime pay said allowances to any other person or persons, for the benefit of such child or children, or .
directly to the child or children, if it finds that such will be in the best interest of the children. In addition,
the board may, if it has reason to believe that such allowances are not being used for the benefit of the
chiid or children entitled thereto, suspend such payments, or any of them, until such time as it receives -
assurance, satisfactory to the board, that such payments will be used for the benefit of the children

entitled thereto. '

C. No person shall have any claim against the board or any member thereof because of or by
reason of the board's suspension of any payments or by reason of the board's changing the person or

persons to whom such payments ‘are made.
(Prior code § 2903.260; Ords. 23807, 27712.)
3.36.1325 - Surviving children's allowances - Payment to custodian or trustee.

A. A member of this plan‘ or any, person who has retired from this plan may desfgnate, ona

| beneficiary designation form approved by the board, that any survivorship allowance which is payable

under the provisions of this chapter to any surviving child or children of the member or refired person
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- shall be paid to any of the following:

1. A nafned custodian for such child-under the California Uniform Transfers to Minoré Act.

2; A trustee of a trust created for the benefit of such bh_i!d or §hildren under such member's or .

‘refired person's will. '
3. Atrustee of an ih;er vivos trust credted for the benefit of such child or children. - -

B.  Payment to custodian. Such survivorship allowance shall be paid to a custodian under the
California Uniform Transfers to Minors Act named in a beneficiary designation form if all of the following
conditions are met: - : S ‘

, 1. The board is provided with proof to the board's satisfaction that such person is in fact the
custodian named in the beneficiary designation form; and .
2. The board is provided with written acknowledgement of receipt of payment as custodian, as

provide& by California Probate Code Section 3908, on such form as the board may provide, together
with execution of such additional waivers, indemnification, or othér documents as the board may require.

C. Payment to trustee of testamentary trust. Such survivoréhip allowance shall be paid to a trustee
named in a member's or retired person's will if all of the following conditions are met:

1. Such member's or retired pérson's beneficiary designation form specifically designates a
trust created under such person's will as beneficiary; and :

2, Such member's or retired person’s will contains provisions specifically creating such trust or
trusts for the benefit of such member's or retired person's surviving child or children.

3. The trustee is named in such member's or retired person's will.

4. The board is provided with a filed, endorsed, and certified copy of a -c'ourt order which
determines the validity of such trust or trusts and orders the establishment of such trust or trusts.

-~ D. Paymentto trustee of inter vivos trust. Such survivorshi
of an inter vivos trust if all of the following conditions are met: -

1. Such trustis éléarly identified to the board's satisfaction on such member's or retired person'é
beneficiary designation form on file with the board. ' C

2. Such trust contains provisions specifically creatin

g a trust or trusts for the benefit of such
member’s or retired person's surviving child or children. . : '

3. The board is provided with a filed, ehdorsed, and certified copy of a _coui‘t order pursuant to
California Probate Code Section 1138.1 or similar statute authorizing and approving payment of such -

benefit to such trust. '

E. Unless and until the conditions of either B., C., or D. of this Section 3.36.1325 are met, the
payment of such survivorship allowance shall be made in accordance with Section 3.36.1320 of this

chapter. '

(Ords. 22342, 23807, 27712.)

-t o i e
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3.36.1330  No deduction after January 1, 1964, of amount of workmen's compensation
benefits. - ' o ' :

Anything elsewhere in this chapter to the contrary notwithstandirig, from and after January 1, 1964,
the amount of any monthly- survivorship or death allowance or benefit payable to any person-or fo any
estate ,una_er and by virtue of other. provisions of this chapter shall be computed and determined as
provided by other applicable sections of this chapter without any deduction being made because of any
provision of this section. Nothing herein contained, however, shall be deemed to authorize or require the
recomputation or increase of the amount of any survivorship or death allowance or benefit computed
and paid prior to January 1, 1964, pursuant to the provisions of this section as it read prior to said date, it
being the intent that the present provisions of this section shall aperate prospectively as herein provided

and not retroactively. :

(Prior code § 2903.261; Ords. 23807, 27712.)
3.36.1340 Reduction of benefits if member retires before attéining age fifty-five.

- A. If a'member should retire for service pursuant to the provisions of Part 6 of this retirement Plan
prior to July 5, 1992, and before attaining the age of fifty-five (55) years, and if said member is entitled to
be credited with twenty (20) or more years of service but less than thirty (30) years of service, then each
allowance, benefit or other payment to which any person, persons or estate would otherwise be or )
become entitled to under or by virtue of the preceding sections of this Part 8 shall be reduced to an -
amount which bears the same relationship to the unreduced allowance, benefit or payment as the
partially reduced allowance defined and referred to in subsection B.2. of Section 3.36.810 bears to the
unreduced allowance defined and referred fo in subsection B.1. of Section 3.36.810. a

B. if a member should retire for service pursuant to the provisions of Part 6 of this retirement Plan
on or after July 5, 1992, and before attaining the.age. of fifty-five (55) years, and if said member is
entitled to be credited with twenty (20) or more years of service but less than twenty-five (25) years of
service, then each allowance, benefit or other payment to which any person, persons or estate would
otherwise be or become entitled to under or by virtue of the preceding provisions of this Part 8 shall be
reduced to an amount which bears the same relationship to the unreduced allowance, benefitor -
payment as the partially reduced allowance defined and referred to in-subsection B.2. of Section
3.36.810 bears to the unreduced allowance defined and referred to in subsection B.1. of Section

3.36.810. .
 (Prior code § 2903.263; Ords. 21686, 23807, 24092, 27712.)

3.36.1350 SUrvivorship benefits payable where person eligible for morithly allowance

~ under Section 3.36.760 dies before receiving same.

A. 'If a person who becomes a member of this plan because of the reason set forth in Section
3.36.760 and has reached fifty-five (55) years of age should die before receiving any monthly allowance
provided for in Section 3.36.760, such person's surviving spouse, surviving domestic partner, child or.
children (as these terms are defined in Section 3.36.1200), shall be entitled to:

_ 1. Underthe condiﬁdns'descrjbed in subsections C. and D. of Section 3.36.1200, a sum.of
money equal fo all contributions of the deceased person to the retirement fund pius interest thereon ds
earned by the fund to the deceased person's death, but in no case shall the interest exceed two (2) .

percent per annum; and '

2. Under the conditions described in subsections F. and G. of Section 3,36.1200; and subject to
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the withholding provided.for in subsection H. of Section 3.36.1200, if a lump sum return of contributions
and interest is chosen, a monthly allowance, the amount of such allowance to be as specified in

subsection C. of this section. . :

B.  If a person who becomes a member of this system because of the reason set forth in Section
3.36.760 and has reached fifty-five (55) years of age should die before receiving the monthly allowance
provided for in Section 3.36.760, then under the conditions described in subsection E. of Section -
- 3.36.1200 such deceased person's estate shall be entitled to a réturn of his contributions together with

interest thereon to the date of death, but in nocase shall the interest exceed two (2) percent per annum.

C. Theamountofa monthly allowance p'ayabie under this section shall be:

1.~ To a surviving spouse or surviving domestic partner for the. surviving spouse’s or surviving
domestic partner’s fife,.one and eight hundred seventy-five thousandths (1.875) percent of such
deceased person's final compensation for each full year of service; provided, however, that in no event
shall the monthly allowance exceed a maximum of thirty-seven and five tenths (37.5) percent of such
final compensation. Pro rata credit shall be. given for a portion of a full year.

2. Toone(1) efigible éurviving child, oné and twenty-five one hﬁndredths (1 .25) percent of such
deceased person's final compensation for each full year of service; provided, however, that in no event
. shall the monthly allowance exceed a maximum of twenty-five (25) percent of such final compensation.

_ Pro rata credit shall be given for a portion of a full year..

3. To each of two (2) eligible surviving children, one-half { 1/2) of the arﬁount specified in the |
following paragraph a or one-half ( 1/2) of the amount specified in the following paragraph b, whichever

is the lesser amount:

a. One and eight hundred seventy-five thousandths (1.875) percent of such deceased
person’s final compensation for each full year of service; provided, however, that in no event shall the
combined monthly allowance payable to such children exceed a maximum of fifty (50) percent of such

final compensation. Pro rata credit shall be given for a portion of a full year.

_ b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such

final compensation. :

- 4. To each of three (3) ormore eligible sLlrviving children, the amount specified in the following
parfagraph a or the amount specified in the following paragraph b, whichever is the lesser amount:

a. Two and five tenths (2.5) percent of such deceased person's final compensation for each
full year of service, divided by the number of children entitled to receive an allowance; provided,
however, that in no event shall the combined monthly allowance paid to the children exceed a maximum
of seventy-five (75) percent of such final compensation. Pro rata credit shall be given for a portion of a

full year. . '

b. That percentage of the deceased person’s final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving -
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such
final compensation, divided by the number of children entitied to recéive an allowance. . -

D. Each child who, if he or she were under the age of eighteen (18) yearé, would be a surviving

child as defined in Section 3.36.1200 and entitled to payment of contributions and monthly allowance
hereunder, shall, if he or she otherwise meets the eligibility requirements of Part 9 of this chapter, it
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being assumed for purposes of such part that such child would be entitled to a surviving child's monthly
survivorship allowance under Part 8 if he or she were under eighteen (18) years of age, be entitled to a
child’s school allowance for the time set forth in Section 3.36.1440 in the same amount, including return
of contributions and monthly survivorship allowance as set forth above for surviving child and children.

~ (Prior code § 2903.263a; Ords. 19478, 23807, 2771 2.)

| 3.36.1360 * Survjvorship benefits payahié Wh'e,!é person eligible for monthly allowance

under Section 3.36.760 dies after receiving same..

A. Ifa person who becomes a member of this plan because of the reason set forth in Section
3.36.760 and has reached fifty-five (55) years of age shouid die after receiving any such aflowance, such
person's surviving spouse, surviving domestic partner, and surviving child or children (as these terms -
are defined in Section 3.36.1230) shall be entitled to a monthly allowance under the conditions
described in subsections C. and D. of Section 3.36.1230, the amount of such monthly allowance to be
as specified in subsection B. of this section, and the d eceased person's estate. shail be entitled to a
payment of one thousand dollars ($1,000.00) under the conditions described in subsection E. of Section

3.36.1230. ‘
B. The amount qf such monthly allowance payable under this section shall be:

’ 1. To a surviving spouse or surviving domestic partner for the surviving spouse's or surviving

domestic partner’s life, one and eight hundred seventy-five thousandths (1.875) percent of such - ,
deceased person's final compensation for each full year of service; provided, however, that in no event
shall the monthly allowance exceed a maximum of thirty-seven and five tenths (37.5) percent of such
final compensation. Pro rata credit shall be given for a portion of a full year.

2. To one (1) eligible surviving child, one and twenty-five hundredths (1 .25} percent of such
deceased person's final compensation for each full year of service; provided, however, that in-no event
shall the monthly allowance ekceed a maximum of twenty-five (25) percent of such final compensation.
Pro rata credit shall be given for a portion of a full year. ‘

3. To each of two (2) eligible surviving children, one-haif( 1/2) of the amount specified in the.
following paragraph a, or one-half ( 1/2) of the amount specified in the foliowing paragraph b, whichever

is the lesser amount: ‘

a. One and eight hundred seventy—ﬁve' thousandths (1.875) percent of such deceased
person's final compensation for each full year of service; provided, however, that in no event shall the
combined monthly allowance payable to said children exceed a maximum of fifty (50) percent of such

final compensation. Pro rata credit shall be given for a portion of a full year. .

b.  That percentage of the deceased person's final compensation which, when added to the |
percentage of such final compensation which is paid or payable t0 a surviving spouse or surviving
domestic partner of such deceased person will not exceed a fotal of seventy-five (75) percent of such

final compensation; :

. 4. Toeach 'of three (3) or more eligible surviving children, the amount speéi’ﬁ'ed in the following
paragraph a, or the amount specified in the following paragraph b, whichever is the lesser amount:

a. Two and five tenths (2.5) percent of such deceased person’s final compensation for each
full year of service, divided by the number of children entitled to receive an allowance; provided, :
however, that in no event shall the combined monthly allowance paid to the children exceed a maximum
of seventy-five (75) percent of such final compensation. Pro rata credit shall be given for a portion of a

full year., : :
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b. That percehtage of the deceased person's fina! compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving -
domestic partner of such deceased person will not exceed a total of seventy-five (75) percent of such .

final compensation, divided by the number of children entitled to receive an allowance.

C.  Each child who, if he or she were under the age of éighteen (18) years, would be a surviving
child as defined in Section 3.36.1230 and entitled to payment of a monthly survivorship allowance
hereunder shall, if he or she otherwise meets the eligibility requirements. of Part 9 of this chapter, it being
- assurried for purpose of such Part that such child would be entitled to a surviving child’s monthly
survivorship allowance under Part 8 if he or shie Were tinder eighteen (18) years of age, be entitied to a
child's school allowance for the time set forth in Section 3.36.1440 in the same amount, including return
of contributions and monthly survivorship allowance as set forth above for sufviving chitd and children.

D. Such dece‘ased‘person shall, for the purpose of thie d"éﬂniiion of spouse, doiniai‘s’iic pé(tner, child

or children contained in this section, be deemed to have retired as of the date such ‘deééased person

first received a monthly allowance under this chapter.

(Prior code § 2903.263b; Ords. 191 23, 23807, 27712.)

3.36.1 370  Termination of allowances §r benefits for treason or conviction of a felony.

. Ariy and all allowances or benefits payable to any person under and by virtue of any of the provisions
of this Part 8 may be cancelled and terminated by the retirement board, in its sole discretion, if the

recipient thereof should commiit treason or be convicted of a felony.

(Prior code § 2903.262; Ords. 23807, 27712.) -

Part 9
SURVIVING CHILD'S SCHOOL ALLOWANCE

Sections:

3.36.1400 Administration and enforcement - Retirerhent board authority.

3.36.1410 ° Definitions.

3.36.1430  When period of nonattendance is deemed full-time attendance.

3.36.1440  Duration of entitlement.
3.36.1450  Child's school allowance - Amount,

-3.36.1400  Administration and enforcement - Retiremeiit board auth_brity. -

A.  The retirement board referred to in Part 3 of this Chapter 3.36 is hereby authorized and
‘empowered to adopt, administer and enforce all such rules and regulations, not inconsistent with the
provisions of this part, as it may deem reasonably necessary for the proper administration, management,
implementation, carrying out, enforcement or control of the provisions of this part or.of the program

provided for by the provisions of this part. :

- B. Inaddition, the retirement board is hereby authorized énd empowered to make inquiries and
investigations, hold hearing, and make administrative or factual findings and determinations where it

S



Page 373 of 436

finds such to be reasonab!y necessary for the proper administration, management, implementation,
carrylng out, enforcement or control of the provisions of this part or of the program provided for by the
provisions of this part. Any and all such findings and determinations of the retirement board shall be

deerned final and conclusive.

(Prior code § 2903.270k.)

3.36.1410 Definitions.

As used in this Part 9:

A "Educational Instttutlon" Defined. "Educational institution” means a school (inciuding a technical,
trade or vocational school) junior coliege coliege or university: .

1. Whichis operated or directly supported by the United States, or by any state of the United
States, or by any local government or political subdivision thereof; or

: 2. Whichis approved by a state or accredited by a state-recognized or nationally recogn:zed
“accrediting agency or body: A nafionally recognized accredmng agency or body is an agency or body
that has been determined to be such by the United States commissioner of education. A state- -
recognized accrediting agency or body is an agency or body designated or recognized by a state asa
proper authority for accrediting schools, colleges or universities as meeting educational standards.
Approval by a state includes approval of a school, college or university as an educational institution, or
of one (1) er more of the school's, college’s or university's courses by a state agency or subdivision of
the state. This approval may be indirect, as for example, if attendance at the school satisfies the state's -
compulsory educational laws, or if the school has tax exemption as a school, or if the school receives

financial aid, loans or SChO!arShtp allowances or

3.  Whose credits are accepted on transfer, by not less than three (3) institutions which have
been accredited by a state recognized or nationally recognized accrediting agency or body, for credit on
the same basis is if transferred from an institution so accredited. Acceptance of credits on transfer
includes, in addition to acceptance of laterally transferred credits between similar institutions,
acceptance of credits completed in an institution at a lower grade level for entrance into an institution at

- a higher grade fevel.

B. "Eligible Surviving Child" Defined. "Eligible surviving child" means a surviving child, as defined in
subsection E. of this section, who meets and satisfies all of the following conditions:

1. Such surviving child must have attained the age of eighteen (18) years; and
2. Such surviving child must not have attained the age of twenty-two (22) years; and
3.. - Such survivi'ng child must be neither married nor a member of a domestic partnership; and

4. Such survrvmg child must bea fuli-time student, as suoh term is defined in subsection D. of
. this section.

" .C. "Full-Time Attendance” Defined.

1. "Full-time attendance" at an educational institution means:

a. Enroliment in a junior college, college or university in a day or evening
noncorrespondence course of at least thirteen (13) school weeks' duration which is full-fime under the
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school's standards and practices for day students: 61' ‘

-b.  Enrollment in any other educafiona_! institution in a day or evening noncorrespondence
course of at least thirteen (13) school weeks' duration which is full-time under the school's standards and
practices for day students with scheduled attendance at the rate of twenty (20) hours per week or more.

2. The thirteen-school-week duration requirement

is met if the course lasts for thirteen (13)
weeks including the beginning and ending weeks. .

3. The thirteen-school-week duration requirement refers to the entire course of study (e.g., a
four-year high schoo! or college course, a two-year junior college course), and not a semester, trimester,
summer school session, or other segment of the course. If a student attending a course of at least
thirteen (13) schdol wéeks' dutation.drops out or is dropped before completing the thirteen school

- weeks, he or she may still qualify for the months of full-time atteﬁd'ance.

4. A student whose full-time attendance begins or ends in a month is in full-time attendance for
that month. ‘ -

D. "Full-Time Student” Defined. "Full-ime student” means a student who is in full-time attendance,
as such term is defined in subsection C. of this section, as a student at an educational institution as such
term is defined in subsection A. of this section, except that no student shall be deemed to be a full-time

) stitution at the A

employer’s request or pursuant to a requirement of the emplqyer.

E.  "Surviving Child" Defined. "Surviving child" means a child who, if he or she were under the age
of eighteen (18) years, would be deemed to be a surviving child as such term is defined in Part 8 of
Chapter 3.36 and, as such, would be entitled, if he or she were under eighteen (18) years of age, fo a .
surviving child's survivorship allowance under and pursuant to the provisions of said Part 8.

(Prior code § 2003.270a-e, h; Ords. 20202, 23807, 27712.)

3.36.1430 When period of nonattendance is deemed full-time attendance.

| A. A student who has been in full-time attendance at an educationa! institution is deemed to be in
full-time attendance during a period of nonattendance at an educational institution if the period of
nonattendance is four consecutive calendar months or less, and the student: ‘
1. Establishes that he intends to be in full-time attendance at an educational institution in the
month immediately following such period of nonattendance; or - '

‘2. Isiin full-time attendance at an educational institution in the month immediately following the
period of nonattendance. ‘

* B. A period of nonattendance is any period in which a student is not a full-time student (i.e., he is
g school less than full-time, or he is attending a school that is not an -

educational institution),

C. A period of nonattendance begins on the first day of the month following the last month in which
e last day of the month preceding the month in

which the student resumes full-time attendance.

D. Astudent or individual shall not be deemed a full-time student or in full-time attendance during
any period of nonattendance if the nonattendance is due to expulsion or suspension from school,
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notwithstanding that such student or individual intends to resume or actually'ddes resume full-time
attendance within four calendar months after the beginning of such period of nonattendance or later.

(Prior code § 2903.270f; Ord. 20202.)

3.36.1440 Duration of entitlement.
An eligible surviving child is entitled to a surviving child's school aﬂowancé under the provisions of
this Part 8 for each calendar month, after January 1, 1968, in which all the conditions of entitiement

described in the preceding provisions of this part are met. The last month for which such child is entitied
to a surviving child's school allowance under the provisions of this part is the month before the month, in

which any of the following events first occurs:
A. The child dies; or
The child marries; or

The child becomes a member of a domestic parinership; or

The child attains the age of twenty-two (22) years; or

m O 0o m

The first month during no part of which the child is a full-time student.
(Prior code § 2903.270i, 27712.)

3.36.1450 Child's school allowancé - Amount.

An eligible surviving child shall be entitled to receive, for each calendar month after January 1, 1968,
in which all of the conditions of entittement described in the preceding provisions of this Part 9 are met
by him, and in no event for any.period longer than the duration of his entitlement as specified in Section
3.36.1440, a child's allowance. The amount of such allowance for each calendar month for which said
child is eligible for the same shall be the same as the amount which would be payable to him for each
such month as a surviving child's survivorship allowance under and by virtue of the provisions of Part 8
of this chapter if he were under the age of eighteen years and otherwise entitled to a surviving child's
survivorship aflowance under the provisions of Part 8. Anything in said Part 8 or elsewhere in this
chapter to the contrary notwithstanding, for the purpose of determining and computing the amount of the
child's survivorship allowance which would be payable to such child under the provisions of Part 8 if he
were under the age of eighteen years and otherwise entitled to such survivorship allowance, and also for
the purpose of determining and computing the amount of child's survivorship allowance payable under -
the provisions of Part 8 to other surviving children.of the parent because of whose death said child is
entitled to a school allowance, the child claiming the school allowance shall be deemed and considered
to be one of the surviving children entitled to a child's survivorship allowance under the provisions of Part

t ! _
(Prior code § 2903.270j.)
. Part 9.5 OPTIONAL SETTLEMENTS

" Sections:

. 3.36.1460 Election to change retirement allowanbe,.
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3.36.1461 Manner and time of election.
\3.36.1462 _ Optional Settlements.
3.36.1463  Limitations on optional settlements.

3.36.1464 Automatic revocation of election of optional settlemefht.’
3.36.1465 Special provisions.

3.36.1466 Actuarial equivalent.

3.36.1467 Additional window period for election 6f optional settlement.

3.36.1468 Marriage or domestic partnership after commencement of monthly
~allowance. S ‘

3.36.1460 Election to change retirement allpwa-n'ce.

Subject to the provisions of this chapter, and subject particularly to the provisions of Section
3.36.1463 of this part, a member of this plan may elect, in the manner and within the time specified in
Section 3.36.1461, to have the actuarial equivalent of any retirement allowance and survivorship
allowance to which such member and such member's eligible spouse or domestic partner are entitled
under this plan applied in accordance with any of the optional settlements specified in this part.

(Ords. 24170, 27712.)

3.36.1461 Manner and time of_élection.

"A.  Amember of this plan may elect an optional settlement described in this part by filing a written
election with the retirement board on a form provided by the secretary to the board. ‘

B. An election of an optional settlement must be filed no earlier than the time the application for
retirement is filed and no later than thirty (30) days after the effective date of retirement. ~ -

C.  Any election made pursuant to the provisions of this part may be amended or revoked by the
member who made the election provided that the amendment or revocation is made in writing and is
 filed with the retirement board on or before the éffective date of the member's retirement. If an election is

revoked, a new one (1) may be made in the marniner and time specified in subséctions A. and B. of this

section. - -
'D.  Except as provided in subsection E. of this section and in Section 3.36.1464, any election made

pursﬁant to this part that is not amended or revoked on or before the thirtieth day after the effective date
of the member’s retirement shall be irevocable, and benefits shall be paid-in accordance with such

election and the provisions of this part,

E. Inthe event the member is i‘einstated from retireni‘e_nt and becomes a member of this plan, any
~ election made pursuant to this part prior to such reinstatement shall be automatically revoked, and no

benefits shall be paid pursuant to such election. '

~(Ords. 24170, 27712.)
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3.36.1462 Optional settlements. .

A.  Optional Settlement One consists of an election to have the actuarial equivalent of any

- retirement allowance and survivorship allowance to which the member and the member's eligible spouse
or eligible domestic partner-are entitied under this plan applied to provide a lesser retirement alfowance
to the member until the member's death and, thereafter, subject to the provisions of Section 3.36.1 463,
to have such percentage of the member's reduced retirement allowance as the member may select paid
to'the member’s surviving.spouse or surviving domestic partner for the life of the surviving spouse or
surviving domestic partner. In the event the member's spouse or domestic partner predeceases the
member; the reduced retirement allowance shall continue to be paid to the member until the member's

death. :

" B. Optional Settlement Two consists of an election to have the actuarial equivalent of any .
retirement allowance and survivorship allowance to which the member and the member's éligible spouse
or eligible domestic partner are entitled under this pfan applied to provide a lesser retirement allowance
to the member until the member's death and, thereafter, subject to the provisions of Section 3.36.1463,
to have such percentage. of the member's reduced aliowance as the member may select paid to the
member's surviving spouse or surviving domestic partner for the life of the surviving spouse or surviving
domestic partner. Inthe event the member's spouse or domestic partner predeceases the member, the
member shall be paid thereafter, until the.member’s death, a retirement allowance in an amount equal to
the retirement allowance that would have been paid to the member had no optional settiement been -

. elected.

 (Ords. 24170, 27712.)

3.36.1463 Limitations on optional settlements.

A Inno case shall the percentage paid to the sdrviving spouse or surviving domestic partner be
greater than one hundred (100) percent or be less than fifty (50) percent of the reduced retirerhent

allowance paid to the member.

B. The percentage paid to the surviving spouse or suNiving domestic partner shall be a multiple of
five (5) percent (e.g., fifty (50) percent, fifty-five (55) percent, sixty (60) percent, sixty-five (65) percent).

C. Inno case shall an optional settlement be selected that would result in the payment of an
allowance to a surviving spouse or surviving domestic partner that is less than the atlowance that would
be payable to the surviving spouse or surviving domestic partner if no optional seftlement had been

selected. :

_ ber that is greater than the allowance

D. In.no case shall any allowance be paid to a retired mem
that would have been paid had no optiona! settlement been selected.

E. The optional settlements provided in this part shall be paid only to the person _,u_v':ho was married
to the member both at the time of the member's retirement and at the time of the member's death or to
the person who was the member's domestic partner both at the time of the member's retirement and at

the time of the member's death, whichever is appiic

icable.

F. - Inno case shall the total of the monthly allowance payable to a surviving spouse or surviving

* domestic partner under an optional settiement plus the monthly allowances payable to any surviving
children under the provisions of this chapter exceed a maximum of seventy-five (75) percent of the
deceased member's final compensation. In the event the total of such monthly allowances would exceed
said maximum, the amounts payable to the children shalf be reduced to such amounts as, when added
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to the amount payabie to the surviving spouse or surviving domestic parther, will not ext_:eéd said

maximum,

- (Ords. 24170, 27712.) .

3.36.1464 Automatic revocation of eléctidn of qptiona_i settiement.

A Inthe event a member-elects an optional s_eit!ement and the member's spouse or domestic
partner predeceases the member prior to the effective date of the member's retirement, the election shall
be automatically revoked, and benefits shall be paid to the member as though no optional settlement |

had been elected.
B.  Inthe event a member elects an optional éettiement and the member dies leaving an eligible

survi;/ing spouse who is not the person named in the election or leaving an eligible surviving domestic
partner who is not the person named in the election, the election shall be automaticaily revoked, and no

benefits shall be paid pursuant to the election.

C. inthe event t_he'application for retirement is withdrawn before being acted upon by'the board,
- the election shali be automatically revoked, and no benefits shall be paid pursuant to the election.

o D. Inthe event the application for retirement is denied by the board, the election shall be
automatically revoked, and no benefits shall be paid pursuant to the election in any case where;

1. No timely appeal of the board's decision is filed; or

2. The board's decision is upheld by a final decision of a court of competentjurisdéctioh.
(Ords. 24170, 27712.)

3.36.1465 Special provisions.

.

A.  Notwithstanding the time limitations for filing an election set forth in Section 3.36.1461.B., a
.person who was employed in city service and was a member of this plan on June 1, 1991, may file a
written election for an optional settlement on or before January 31, 1993, and such election shall be

deemed filed in accordance with Section 3.36.1461:B. for the purposes of this part. '

B. Notwith'standing the other provisions of.',;this part, the surviving spouse or surviving domestic
partner of a deceased member may elect an opfional settlement and recsive benefits as though the
optional settlement had been elected by the deceased member in accordance with this part if all of the

following conditions are satisfied:
1. On orafter June 1, 19é1, the deceased member either:
a. Retired pursuant to the prbvisions of this chapter; or
b. Began recefving an allowance purs,uaﬁt to Séétion 3.36.1 640; _and

2. The deceased member died prior to February 1, 1993, without having made an election for
.~ &n optional settlement; and . '

3. The surviving spouse or surviving domestic partner files a written election for the optional
settlement on or before January 31, 1993. © ' :
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C. Forthe purposes of this part "retirem'ent allowance" inctudeS'

1. The retirement aliowance that would have been paid to a member who retired but died before '
receipt of retirement pay. - : ‘

2. The monthly allowance paid to a former member of this plan pursuant to Section 3.36.1640.

D. For the purposes of this part, "member” includes a person who nas elected to allow
accumulated contributions to remain in the retirement fund pursuant to Section 3.36.1640. With respect
to such person, "effective date of retirement” means the date such person beglns receiving payments

pursuant to Section 3.36.1640.

(Ord. 24170; Ords. 27712, 27768.)

3. 36 1466 Actuari'al equivalent.

For the purposes of thrs part, "actuanal equrvalent“ means a benef t of equal value when computed
upon the basrs of: :

A. Aninterest rate of eight (8) percent;
B. An' annual cost-of-living increase of three (3) peroent' and

C. The following mortality tables, used lrrespectlve of the gender of the member and the member’s
spouse or domestic partner _

1. For spouses and domestic partners of members, the 1983 Group Annuity Mortahty Table for
females, without margins.

2. For members who retire for service under the provisions of Part 6 of this chapter and for
former members who receive allowances pursuant to Section 3.36.1630-or Section 3.36. 1640 the 1983

Group Annuity Mortality Table for males, without margins.

3. For members who retire for disability pursuant to Part 7 of this chapter, the California Public
Employees Retirement System Table for duty—drsabrhty mortality from 1982-86 Experience.

(Ords. 24170, 27712.) .

3.36.1467 Addttional window period for election of optional settlement.

A. ' Notwithstanding the time limitations for fi Irng an election set forth in Section 3.36.1461.8. or in
Section 3.36.1465, a person who was employed in city service and was a member of this plan on-June
1, 1991, and who retired pursuant to the provisions of this chapter or began receiving a monthly benefit
- pursuant to Section 3.36.1640 prior to October.23, 1992, may.file a written efection; for an optional
settlement on or before December 31, 1997, and such election shall be deemed filed in accordance with
Section 3.36.1461.B. for the purposes of this part. Such election shall be subject to the requirements of

subsection C. below.
B. Notwrthstandrng the other provrsrons of this part, and subject to the requirements of subsection
C. below, the surviving spouse or surviving domestic partner of a deceased member or deceased former’

member may elect an optional settlement and receive benefits as- though the optional settlement had
been elected by the deceased member or former member in accordance with this part if aliofthe -

fol!owmg conditions are satisfied:
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1. On or after June 1, 1991, but prior to October 23, 1992, the deceased member or former

member either:

a. Refired pursua'n't to the brovisions of this chapter; or

b. Began réceiving_an-allowance pursuant to Section 3.36.1640; and

2. The deceased member or former member died prior to October 2, 1997, without having

3. The éurvivinQ spouse or survi\fing domestic partner files a written election for the optional

setliement on or before December 31, 1997,

C. - Any election for an optional settlement made pursuant to the provisions of this section shall be
subject to the following requirements: ' , ‘

1. The actuarial e@uiva!ent of the retirement allowance and the surviving spouse allowance

shall be calculated as of the date of the member's retirement or as of the date the former member first

began receiving monthly benefits, whichever is applicable.

2. If the total amount of the benefits paid from the plan (including both monthly benefits paid to

~ the retired member or former member plus any benefits paid to a surviving spouse or surviving domestic

partner) as of the date of the election made under subsection A. or B. exceeds the amount of the
benefits that would have been paid under the selected optional setflement, then the retired member,
former member, surviving spouse, or surviving domestic partner as applicable, shall repay the excess
benefits, plus any cost-of-living adjustments attributable to such excess payments, to the retirement fund
in such manner and at such times as approved by the board in order that the additional time in which
persons may elect an optional settlement under this Section 3.36.1467 shall be cost-neutral to the

refirement fund.

3. Inthe eventthe retired member or former member dies before all overpayments have been
repaid to the retirement fund as required by paragraph 2. Above, any remaining overpayment shafl be

- deducted from any survivorship or death benefits which otherwise would become payable upon the .

death of the retired member or former member.
D. For the purposes of this section, "retirement allowance" includes:
1. The retirement allowance that would have been paid to a member who retired but died before
receipt of retirement pay; and ,

2. The monthly benefit paid to a former member of this plan pursuant to Section 3.36.1640.

(Ords. 25439, 27712.)

3.36.1468 Marriage or domestic partnership after commencement of monthly
allowance. ‘ o B

A.  Notwithstanding any provision i this Part 9.5 fo the contrary, a person who is receiving a
monthly retirement allowance or is receiving a monthly aliowance from the refirement fund pursuant to -
Section 3.36.1640 and who marries or establishes a domestic partnership after beginning to receive
such monthly allowance may elect an optional settlement under this section by filing a written election
with the retirement board on a form provided by the secretary to the board.
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B. The election for an optional settlement musf be filed within the time specified in this subsection
B. ' - : - ,

1. The election must be filed on or before January 15, 2003, in the case of a pérson who, as of
July 12, 2002: : .

"a. ls receiving a monthly allowance; and
b.  Has married after first réceiving the monthly allowance; and

c. Has been married to that spouse for at least thirty (30) days.

2. The election must be filed on or before January 31; 2007, in the in the case of a'per_sdn who,
as of July 1, 2008, 2005: ' '

a. Is receiving a monthly allowance; and’
- b. Entered into a domestic partnership on or after January 1, 2005, and after ﬁrst' receiving
the monthly allowance; and .' ~ :

- c. 'Has been in a domestic partnership with that domestic partner for at least thirty (30) days.

3. The election mdst be filed within thirty (30) days after the date of the marriage or the
establishment of the domestic partnership in the case of any person not described in paragraph 1. or

paragraph 2. above. '
C.  The optional settiement cdnsis‘t_s of either:’

1. An election to have the actuarial equivalent of any monthly allowance to which the former
member is entitied under this plan applied to provide a lesser monthly allowance to the former member
until the former member's death and, thereafter, subject to the provisions of subsection D. below, to
have such percentage of the former member's reduced retirement allowance as the former member may
select paid to the former member's spouse or domestic partner named in the election for the optional .
settlement for the life of that spouse or domestic partner. The reduction in the former member's monthly
allowance shall begin with the first monthly allowance payable after the effective date of the optional
settlement. In the event the former member's spouse or domestic partner predeceases the former
member, the reduced retirement allowance shall continue to be paid.to the former member until the

. former member's death.

2. An election to have the actuarial equiivalent of any monthly allowance to which the former
member is entitled under thi§ plan applied to provide a lesser monthly allowance to the former member
until the former member's death and, thereafter, subject to the provisions of subsection D. below, to
have such percentage of the former membeér's reduced allowance as the formér member may select
paid to the formier member's spouse or doniestic partner. named in the election for the optional
settlement for the life of that spouse or domestic partner. The reduction in the former member's monthly
allowance shall begin with the first monthly allowance payable after the effective date of the optional
settlement. In the event the former member's spouse or domestic partner predeceases the former
member, the former member shall be paid thereafter, until the former member's death, a monthly
allowance in an amount equal to the monthly allowance that would have been paid to the former

member had no optional seftiement been elected.
'D. For the purpbse_s of this Section 3.36.1468:

1. In no case shall the percentage paid to the named spouse or domestic parther be greater
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than one hundred (100) pert:ent or be less than ﬁﬂy (50) percent of the reduced retirement allowance
paid to the member. : :

2. The percentage paid to the named spouse or domestic partner shall be a multrple of five (5)
percent (e.g., fifty (50) percent, ﬁfty-t‘ ve (55) percent, srxty (60) percent, stxty -five (65) percent).

3. In no case shall any monthly allowance be paid to-a former member that is greater than the
monthly allowance that would have been paid had no optional setflement been elected o

4. The optional settlernents provuded in th:s section shall be paid only to the person who was .
. married to the former member both at the time of the former member’s election of the optional settlement
and at the time of the former member's death or to the person who was the member's domestic partner
both at the time of the member‘s rettrement and at the time of the member's death, whichever is - -

applicable.

5. Inno case shall the totat of the monthly allowance payable to a named spouse or domestic
partner under an optional settlement plus the monthly allowances payable to any surviving children
under the provisions of this chapter exceed a maximum of seventy-five (75) percent of the deceased
former member's final compensation. In the event the total of such monthly allowances would exceed
said maximum, the amounts payable to the children shall be reduced to such amounts as, when added
to the amount payable to the named spouse or domestic partner, wili not exceed said maximum.

B. “Actuarial equivalent” shall have the meaning set out in Section 3.36.1466. In determining the
actuarial equivalent, @ former member who is receiving a benefit pursuant to Section 3.36.1640 shall be

treated as though retired for service.

E. Unless revoked within the time specified in subsection F. or unless automatically revoked as
provided in subsection G., any optional settlement elected pursuant to this section shall become

effective:

1. In the case of a person descnbed in paragraph 1. of subsection B., the later of six (6) months-
from the date the election is made or one (1) year from the date of the marriage or the establishment of . -

the domestic partnershlp, or

" 2. Inthe case of a person described in paragraph 2. of subsectlon B., one (1) year from the
date of the marriage or the estabhshment of the domesttc partnership. ‘

F. Any election made pursuant to this section may be amended or revoked by the former member
‘who made the election provided that the amendment or revocation is made in writing and is filed with the
retirement board within the time specified in subsection B. If an election is revoked, a new one (1) may
be made in the manner and time specified in subsectlons A. and B. of this section. _

G.. Any election made pursuant to this section that is not amended or revoked within the time .-
specifi ied in subsection B. shall be irrevocable and benefits shall be paid in accordance with such
election and the provisions of this section except under the following crrcumstances

1. In the event the former member is reemployed by the city and becomes a member of thts .
plan, any election made pursuant to this section prior to such reemployment shali be automatlcally
revoked and no benef‘ ts shall be paid pursuant to such efection. ) ,

2. Intheeventa former member elects an optional settlement and the former member's spouse
or domestic partner predeceases the member prior to the effective date of the optional settlement, the
election shall be automatically revoked, and benet" fs shatl be paid to the member as though no optional

settlement had been etected



Page 383 of 436

i f

3. Inthe event a former membér é?ects an optional settlement and the former member dies

leaving an eligible surviving spouse who is not the person named in the election or leaving an eligible

surviving domestic partner who is not the person named in the election, the efec;ior) shall be

automatically revoked, and no benefits shall be paid pdrsuant to the election.
(Ords. 26643, 27712.)

Part10 .
CONTRIBUTIONS

Sections:
3.36.1500 Requirements generally.

1 3.36.1505  Benefit and contributions limits - Service purchases, redeposits and |
aggregation of limits. : . Ak

3;36.1 510 * Payroll deductions and other coliectioﬁs.

13.36.1520  Current service contributions.

3.36.1 525 Additional employee contributions and emplbyer contribution offset.
3.36.1 530 Crediti‘né bf city contributions to city. 7

3.36.1540  Crediting of members' contributions to individual accounts -
Discharge of claims. '

-.3.36.1550 Contribﬁtibns for pribr service benefits.
3.36.1555 Special rhembe_r prior service contri'butionr provision.

 3.36.1560  Other contributions.

-3._36.1 565 No credit to city upon the withdrawal of member's accumulated -
contributions, o _ .

3.36.1570- . Administrative expenses.
3.36.1580  City pickup of member contributions.
3.36.1590  Time of payment of cityl confributions. .

3.36.1500 Requirements generally.

ystem, and any and all other pérsoné authorized or required
to this system, and the City of San José, shall contribute to
s or sums required of them in this-chapter in

Any and all members of this retirement s
by the provisions of this chapter to contribute _
this retirement system, and to the retirement fund, ail money

the manner and at the times provided in this chapter.

htitn//eaninge armleoal comm falrenrrimba /oot memtamd oo
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(Prior code § 2903.275.)

3.36.1505 Benefit and confributions limits - Servrce purchases, redeposits and
aggregation of limits.

A. Service purchases unoer Section 415(n). Effective for permissive service credit contributions
made in limitation years beginning after December 31, 1997, if a member makes one or more
contributions to purchase permissive service credit under the retirement plan, then the requirements of

Section 415(n) of the Internal Revenue Code shall bé treated as met only if:

1. The requirements of Section 415(b) of the Internal Revenue Code are met, determined by
treating the accrued benefit derived from all such contributions as an annual benefit for purposes of

Section 41 5(b) of the Internal Revenue Code; or

2. The requirements of Section 41 5(c} of the Internal Revenue Code are met, determined by
treating all such contributions as annuaf additions for purposes of Section 415(0) of the Intemal Revenue

Code.
3. For purposes of applying this section, the retirement plan shall not fail to meet the reduced

limit under Section 415(b}(2)(C) of the Internal Revenue Code solely by reason of this paragraph and
shall not fail to meet the percentage limitation under Section 41 5(c)(1)(B) of the Internal Revenue Code

solely by reason of this section.

4. For purposes of this section the term “permissive service credit” means service credit:

a. Recognized by the retlrement plan for purposes of calcu!atrng a member's benefit under
the retirement plan;

b. © Which such member has not received under the retirement plan; and

‘ ¢. Which such member may receive only by making a voluntary additional contnbuﬂon inan
amount determined under the retirement plan, which does not exceed the amount necessary to fund the

benefit attributable to such service credit.

Effective for permissive service credit contributions made in limitation years beginning after
December 31, 1997, such term may include service credit for periods for which there is no performance
of service, and, notwithstanding Subparagraph b, may include service credited in order to provide an
increased benefit for service credit which a member is receiving under the retirement plan.

5. The retirement plan shall fail to meet the requirements of this section if:

a. . More than five years of nonqualified service credit are taken into account for purposes of
this Subsection A.; or

b. Any nonquahf‘ ied service credit is taken into account under this Subsection A. before the
member has at Ieast five years of participation under the retlrement plan

B For purposes’ of Paragraph 5., effective for permissive service credit contributions made in
fimitation years beginning after December 31, 1997, the term “nonqualified serv:ce credit” means
permissive service credlt other than that allowed with respect to: T . _

‘ a. Service (mcfudmg parental, medical, sabbatical, and similar leave) as an employee of the
government of the United States, any state or political subdivision thereof or any agency or
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instrumentality of any of the foregoing (other than military service or service for credit which was
obtained as a result of a repayment described in Section 41 5(k)(3) of the Internal Revenue Code),

' - b.  Service (including parental, medical, sabbatical, and similar leave) as an employee (other .
than as'an employee described in Subparagraph a. of an education organization described in-Section
170(b)(1)(A)(ii) of the Internal Revenue Code which is a public, private, or sectarian school which
provides elementary or secondary education (through grade twelve), or a comparable leve! of education,
as determined under the applicable law of the jurisdiction in which the service was performed,;

i c. Service as an employee of an association of employees who are described in
Subparagraph a,; or : ' T

: d. Military service (other than qualified military service under Section 414(u) of the Internal
Revenue Code) recognized by the retirement plan.

' In the case of service described in Sdbpa_ragraph a,b.,orc, such service shall be nonqualified

service if recognition of such service would cause a member to receive a retirement benefit for the same

_service under more than one plan.

7. in the case of a trustee-to-trustee transfer after December 31,‘2001, to which Section 403(b) -

(13)(A) ;)f the Internal Revenue Code or Section 457(e)(17)(A) of the internal Revenue Code applies
(without regard to whether the transfer is made bétween plans maintained by the same employer). -

- a. - The limitations of Paragraph's. shall not apply in determining whether the transfer is for
the purchase of permissive service credit; and ' : S -

o b.  The distribution rules applicable under federal law to the retirement plan'shall apply to
such amounts and any benefits attributable to such amounts. o -

8. For an eligible member, the limitation of Section 415(c)(1) of the Internal.Revenue Code shall
not be applied to reduce the amount of permissive service credit which may be purchased to an amount
- less than the amount which was allowed to be purchased under the retirement plan as ineffecton .

August 5, 1997. For purposes of this paragraph, an eligible member is an individual who first became a

member in the retirement plan before January 1, 1998.

B. Modification of contributions fof 415(c) and 41'5(n) purposes. Notwithstanding any other
-provision of law to the contrary, the retirement plan may modify a request by a member to make a
contribution to the retirement plan if the amount of the contribution would exceed the limits provided in

Section 415 of the Internal Revenue Code by using the following methods:

1. Ifthe law requires a lump sum paymient for the purchase of service credit, the retirement plan
may establish a periodic payment plan for the member to avoid a contribution in excess of the limits
under Section 415(c) or 415(n) of the Intefnal Revenue Code. : '

. 2. If payment pursuant to Paragraph 1. shalf not avoid a contribution in excess of the limits
imposed by Section 415(c) or 415(n) of the Internal Revenue Code, the retirement plan may either
reduce the member’s contribution to an amount within the limits of those sections or refuse the

membér's contribution. |
C. Repayments of c_éshout_s. Any re‘bayme_nt of contributions (inci__uding interest théreon) to the
retirement plan with respect to an amount previously refunded upon a forfeiture of service credit under

the retirement plan or another governmental plan maintained by the city shali not be taken into account
for purposes of Section 415 of the Interal Revenue Code, in accordance with applicable treasury

regulations.

E fpee gy bome e
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D. Participation in other qualified plans; aggregation of limits.

1. The 415(b) limit with respect to any member who at any time has been a member in any
other defined benefit plan as defined in Section 414(j) of the Internal Revenue Code maintained by the
city shall-apply as if the total benefits payable under all such def ned benefit plans in which the member

has been a member were payable from one plan.

2. The 415(c) limit wrth respect to any member who at any trme has been a member in any
other defined contribution plan as defined in Section 414(i) of the Internal Revenue Code maintained by
the city shall apply as if the total annual additions.under all such defined contribution plans in which the

member has been a member were payable from one plan.
(Ord. 2_8886.)

3.36.1510 Payroll deductions and other collections.

The retirement board shall furnish to the director of finance the rates of contributions for, and the

_amounts of any other contributions payable by each member or other person. The director of finance
shall apply such rates of contribution to the compensation of each member, and deduct from such
compensation the contributions so detérmined and payable by each member. Al other contributions
authorized to be made or required of members or other persons shall be paid by such members or
. persons to the director of finance. The director of finance shall furnish to the board, upon request

therefor, a statement of such contributions so deducted or credited with respect to each member or other
person, together with such other information as the board may requrre All contributions shall be pfaced

in the retrrement fund.

(Pnor code § 2‘903.276; Ord. 27768.)

3.36.1520 Current service contributions

A The retirement board shall determine and fix, and from time to fime it may change the amount
of monthly or biweekly contributions for current service which must be required of the City of San José
and of members of this plan to make and keep this plan and the retirement system at all times actuarlally
sound. For the purpose of this section, "contributions for-current service" for members employed in the
fire department shall mean the sum of the normal costs for each actively émployed member in the fire
* department as determined under the entry age ‘normal actuarial cost method, divided by the aggregate
current compensation of such members, and “contnbutlons for current service” for members empioyed
in the police department shall mean the sum of the normal costs for each actively employed member in
_ the police department as determined under the entry age normal actuarial cost method, divided by the

aggregate current compensation.of such members. Rates for current service shall not include any
‘amount’ requrred to make up any deficit resultrng from the fact that previous rates of contribution made
by the city and members were inadequate io fund bénefits attnbutable to service rendered by such -
members prior to the date of any change of rates, and shall not include any amount required for

payment of medical or dental insurance benefi ts

. B. For the purposes of this sectron the "entry age normal actuarial cost method" means the
actuarial calcilation which divides the actuarial present value of a member's future benefits determined

- as of the date of the member's employment by the actuarial present value of the member's future
salaries determined as of the date of the member's employment in order to determine the member's.
normal cost rate. The current year normal cost for a member is the member's normal cost rate muitzphed

by the member’'s current compensatron

C. The City of San José and the members of this plan shall make and pay alf such monthly or
blweekly contributions as are found necessary and as are fixed by the retlrement board; provided that :

toas FI__ _*_ 1+ %
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the monthly or biweekly contributions required of members, as compared to the monthly or biWeekIy
contributions required of the city, shall at all times be in the rati of three to eight. :

D. . With respect to monthly or biweekly contributions required of members, the retirement board
shall determine and fix, and from time to time change, the rate of contribution as a percentage of a
member's monthly or biweekly compensation, The rate of contribution may be different for members
employed in the fire départment and niémbers employed in the police department depending on the
benefis provided to such members, but it shali bé the same percentage for all members in the fire
departiment and shali be the’same percentage for all members in the police department. The retirement
board shall fumish such information to the director of finance so that payroll deductions may be made as

provided in Section 3.36.1510.
(IPriof code § 2903,280; Ords. 19690, 23432, 27721.)

3.36.1525 Additional employee contributions and employer contribution offset.

. A 'NotwithStanding any other provisioﬁs of this Part 10 or of Chépter 344 members of this plan
who are not subject to the provisions of City Charter Section 1111 shall make such additional retirement
contributions as may be required by resolution adopted by the city council or by executed agreement

with a recognized bargaining unit.
B. Notwithstanding any other provisions of thié Pért 10, members of'this‘ plan who are subject to .

the provisions of City Charter Section 1111 shall make such additional retirement contributions for fiscal
years 2010-2011 as may be required by executed agreement with a recognized bargaining unit or

binding order of arbitration.

C.  Notwithstanding any other provision of this Part 10, the city shall be entitied to an offset of a
percentage, as is determined to be appropriate by the actuary for the police and fire department
retirement plan, of the additional empioyee retirement contributions that are made under subsection A.
of this Section 3.36.1525 against the retirement contributions that the city would otherwise be required to

make under this Part 10.
(Ord. 28753.) . - | - _

3.36.1530 Crediting of city contributions to city.

The city shall be credited with any and all contributions made by it to the retirement system or fund

pursuant to this chapter.

(Prior code § 2003.278.)
3.36.1540 Crediting of members’ contributions to individual accounts - Discharge of
claims. . '

Each member’s or other person's contribution deducted or otherwise paid to the director of finance
shall be credited by the director of finance to an individual account of the member or other person for
whom the contribution was made. Payment of saldries or wages léss such cohtributions is in fuill
discharge of all claims and demands whatsoever for the service rendered by the members during the
‘period covered by such payment, except the benefits afforded by this chapter. .

 (Prior code § 2903.277; Ord. 25084.)
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3.36.1550 Contributions for prior sérvice benefits.

A.  Ifany person who is a member of or a recipient of or entitled to any benefits under the police
and fire department retirement plan established by Chapter 3.32, or who has made any contributions
thereto, elects, pursuant to and as may be authorized by the provisions of this chapter, to become a
member of this systém or to receéjve any beriefits provided by this system, in lieu of being a member of
or receiving any beneéfits pursuant to the provisions of the police and fire department rétirement plan’
established by Chapter 3.32, any and all contributions theretofore made by said member or person to
the police and fire department plan established by Chapter 3.32 and therein credited to him or her shalil
be paid or transferred to this system and credited to such member or person as a contribution made by
him or her to this system for or on account of all service rendered by said member or person prior to the
time he or she becomes a member of or elects to receive any benefits under this system for which
service such member or person is given credit under this system, and for payment of benefits required
by this system to be paid because of service rendered by such member or person prior.to the time he or
she becomes a member of or elects to receive any benefits under this system. Anything elsewhere in

‘this chapter to the contrary notwithstanding, no person who has been or is a member of, or is entitled to

receive or is receiving any. benefits under the police and fire department retirement plan established by
Chapter 3.32 may become a member of this system or be enititled to any benefits hereunder unless he -
or she agrees fo the above, and such transfers or contributions are made or paid as above provided.
Any such member or person shail be deemed to have agreed to the above upon electing to become a
member of this system or upon electing to receive any benefits thereunder.

B. iIn addf,tion', alt contributions heretofore or hereafter made by the City of San José to the police

‘and ﬁre department retirement plan established by Chapter 3.32 for or on account of service rendered

by any of the above-mentioned members or persons prior to the time they became members of this
system or elected to receive any benefits hereunder for which service such members or persons are
given credit under this system, shall be transferred to this system and credited to the City of San José as
part of its contributions fo this system for or on account of said prior service rendered by said members
or persons prior to the time they became members of or elected to receive any benefits under this
system and for the payment of benefits required to be paid by this system because of such prior service

of said members or persons. o .

C. Inaddition, the City of San José shall contribute to the retirement fund, monthly, al! such
amounts as the retirement board shali find must be contributed to the fund, on account of service
rendered by members or other persons prior to the effective date of this chapter and on account of
benefits payable because of such prior service to make this plan actuarially sound to the extent that
such amounts are not provided by such members' or persons’' accumulated prior service contributions

and said city's prior contributions for such prior service. '

D. - in addition, except as provided in Section 3.36.1555; the City of San José shall contribute to the
retirement fund, monthly, all such amounits as the retirement board shall find must be contributed to the
fund, to make this plan actuarially sound to the extent that such amounts are not provided by member

and city's current service contributions as provided for in Sectiori 3.36.1520.

~ (Prior code § 2903.279; Ords. 19690, 25614.)

3.36.1855 Special meimber prior service contribution provision.

A. "~ The members of thié plan shall contribute to the retirement fund that portion of the contributions

- for prior service which is attributable to the contributions that would have been made as contributions for

current service by members of this plan because of the increased benefits provided by Section 3.36.805

“and Section 3.36.1020.B.3 had the members made such contributions from February 4, 1996, to the
_effective date of the contribution rates adjustments to implement such benefits. The rate of contribution

i . -
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for such prior service, expreésed as a percentage of payroll, shall be the same percéntage for all

members. :

B. The members of this plan who are employed in the police department shall contribute to the
retirement fund that portion of the contributions for prior service which is attributable to the contributions
that would have been made as contributions, for current service by such membeérs because of the -
increased benefits provided by Ordinance No. 27721 had the members made such contributions from
July 1, 20086, to the effective date of the contribution rates adjustments to implement such benefits. The
rate of contribution for such prior service, expressed as a percentage of payroll, shall be the same
percentage for all members who are employed in the police department. =
C. The prior service costs payable by members of this plan-pursuant to subsections A. and B. shall
be amortized over the same period of time as the. city’s contributions for prior service costs for the :
benefits referenced in subsections A. and B., respectively, are amortized. ' '

(Ord. 25614, 27992.)

- 3.36.1560 Other t;o'ntribu'tions.

If any other contributions are required of a persori or persons under provisions of other parfs of this
chapter, either as a condition to becoming a member of this system; or as a condition to receiving any
benefit hereunder, or for any other reason the same shall be paid by such person or persons as’

provided by said other provisions.
(Prior code § 2903.281.)

- 3.36.1565 No credit to city upon the withdrawal of member's accﬁmulated
contributions. : : ‘ : . ‘

if the membership of a member of this system terminates for
nd his accumulated contributions are returned to him or

a refund of its contributions made for such member nor

st other contributions required to be made by the city.

- "Except as provided in Section 3.36.190,
any reason other than death or retirement a
withdrawn by him, the city shall not receive
receive a credif for such contributions again

(Ord. 20276.)

3.36.1570 Administ_ratiye e*penses.- ‘

From and after July 12, 1987, all administrative expenses of this retirement plan, as determined and
approved by the board;‘including staff salaries and indirect fabor costs, shall be paid from the retirément
fund. The paymentof said expenses shall be subject to such limitations ‘on said expenses as may be

- agreed upon by the city and thie employée organizations represeritiig members of this plan and set forth
in the appropriate memoranda of agreement. Expenses in excess of said limitations, if any, shall be paid
by the city. - ' ‘ : ‘ _

(Prior code § 2903.282; Ords. 20065, 20849, 21164, 21243, 22678, 22704.)
3.36.1580  City pickup of member contributions.
A.  For the purposes of this section, contributions “picked up” by the city means contributions to this -

plan which are designated as employee contributions but are treated as employer contributions for
income tax purposes as au_thqrized by Section 414(h)(2) of the Internal Revenue Code (26 U.S.C.A. 414
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(h)2).

B. Notwithstanding any other provisions of law, the cfty may pick up, for the sole and Iimited
purpose of deferring taxes as authorized by Section 414(h)(2) of the internal Revenue Code (26
U.S.C.A. 4144h)(2)) and Section 17501 of the California Revenue and Taxation Code, all or a portion of

the contributions required to be paid by a member of this plan, . .

~ €. Nothing herein shall be construed to mean that any contributions so picked up by the city are fo
be treated as city contributions for ariy purpose other than the sole and limited purpose specified hefein.
Any contributions so picked up by the city shall be paid into the retirement fund and shall be treated in
~ the retirement fund in the same manner as such contributions would be treated if they had not been
picked up by the city. The member shall have no right to receive such picked up contributions directly

" but instead they must be paid to the retirement fund.,

D. Subject to épph‘cable Iéws-relating to meet and confer requirements, the city shall retain the
authority periodically to increase, reduce or eliminate the pickup by the city of all or a portion of the
contributions required to be paid by a member of this plan. g

(Ords. 22458, 26005, 28030, 28886.)

3.36.1500 Time of payment of city contributions.

A.  Such monthly br biweekly contributions as are required of the city by the provisions of this Part
10 shall be paid by the city within ten (10) days from and after the end of the month or two-week period

- for which they are made."

- B. Inlieu of making the monthly or biweekly contributions specified in this Part 10 for the pay. .
periods commencing with the third pay period in fiscal year 2008-09, the city shall have the option to
make, on or before August 1, 2008, an advance lump sum payment of the city's contributions to the
medical benefits account and the retirement fund. The amount of such advance lump sum payment for -
fiscal year 2008-09 shall be as determined by the board to be actuarially equivalent to the monthly or
biweekly payments that would otherwise have been the city's required contributions to the medical
benefits account and the retirement fund for the pay periods commencing with the third pay period in

fiscal year 2008-09.

C.  Commencing with fiscal year 2009-10, the city shall have an annual option to select the
advance periodic basis on which city contributions to the medical benefits account and to the retirement
fund for that fiscal year will be paid; provided that such payment schedule shall be noless frequent than
- quarterly. Except as may otherwise be agreed to by the board, the notice of intent to exercise the option,
including the advance periodic basis selected and the payment date(s) (the "notice of intent”), shall be
provided by the.city manager, to the board on or before April 30th of the fiscal year prior to the fiscal year
in which city may wish to.exercise the gption. The amount of the advance periodic payment(s) contained
in city's notice of infent shall be as determined by the board to.be actuarially equivalent ta the monthly or
biweekly payment that would othefwise have been required. o ' .

' D. . In the event that written notice of intent fo exercise the option to select an alternative periodic
payment schedule, has not been given by the city manager to the board on or before April 30th, or such
other date as may be approved by the board, of each fiscal year, or if subsequent to the giving of such
notice and prior to the commencement of the fiscal year, city elects not to exercise the option to select
an aiternative periodic payment schedule, city's payment of the city's contributiohs to the medical -
benefits account and to the retirement fund shall be made monthly or biweekly as otherwise specified in

this Part 10.

E.  Such alternative periodic payments as are made by the city pdrsuant to the provisions of this

[P PP S
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Part 10 shall be paid by the city within ten (10) days'of the payment date(s) specified in city's notice of
intent. : : , _ |
' F.  Nolater than the end of the second pay period in the fiscal year immediately following a fiscal
year in which city has made a lump sum payment as spécified in paragraph B. and C., city shall provide

to the board a statement showing the actual amount of the city's payroll for members of the plan for the

prior fiscal year. The board shall then determine whether the lump sum advance payment(s) and the
payment(s) that would othérwise have been reéquired in the absence of the lump sum advance payment
(s) are actuarially equivalent. The city shall pay any underpayment by the earlier of ten (10) days :
following receipt of the board’s notice of determination or city's next contribution due date. The city shall

receive crédit for any overpaymenit in the form of an offset against the next paymenit(s) due by the city.

G. Inthe event that a city elected lump sum payment is made later than the payment date
specified in the city’s notice of intent, city's contribution to the medical benefits account and to the
retirement fund will be recalculated by the board's actuary, at the city's expense, to reflect the timing
difference. The city will pay the difference within ten (10) days of the date that the board's notice of the

amount due is re'ceiv'ed._
H. Any late. payment to. be made later than ten (10) days after the payment date specified in the
city’s notice of intent is subject to approval by the board. : ' o

(Ord. 28332.)
' Part 11
. SUSPENSION OR TERMINATION
Sections: |
‘ 3.36.1600 Suspensioh of membership - Conditions - Award of benefits
prohibited. : . _
3.36.1610 Termination of ~member‘ship.

3.36.1620 Return of contributions upon resignation, discharge or permanent
discontinuance of service - Less than twenty years' service.

3.36.1630 . Reserved.

1 3.36.1640  Monthly allowance or return of confributions to certain persons with
ten or more years of service whose membership terminates before retirement.

~ 3.36.1650 - Reserved. |
- 3.36.1660  Survivorship benefits payable where pe}rSOn eligible for monthly

allowarice undeér Section 3.36.1640 dies before recéiving same.
3.36.1670  Survivorship benefits payable whereperson eligible for monthly
allowance under Section 3.36.1640_ dies after receiving same. : :

3.36.1680 Return of contributions to certain survivors of perSon who dies before :
reaching fifty-five and before twenty years have elapsed from the time such
person first became a member, : L :
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3.36.1690 Cost of living increases.

3.36.1700 Transfer of contributions to federated city employees' retirement
system in time and manner spec:f ed in Section 3.24.1080 or 3.28. 650.

'3,36.1710  Transfer of contributions fo federated city employees retlremenr
system, in the manner and time specrf’ edin sectlon 3. 24 1090 or 3 28 660.

3.36.1600 Suspensron of membershlp Condltrons Award of benef’ ts prohlblted

A. A person's membership in this retirement system shall be deemed automatically suspended for
and during any and each of the followrng periods of trme

1. Any period of time for or dunng which such person is temporarily suspended from Crty
service, unless such person is entitled to credrt for such time as service pursuant to the provisions of

Section 3.36. 640

2. Any period of time for or 'during which such person is temporarily laid off from city service
because of lack of sufficient work requiring his or her services;

3. Any period of time for or during which such person has received or is on a leave of absence
without full monthly compensation, regardless of whether or not such person may be.entitled to credit for
such time as service under and by virtue of other provisions of this chapter, excepting those leaves of -
absence to perform other city service which are specified in subsections G. and H. of Section 3.36.610;
and excepting those leaves of absence for the performance of military or naval duty for the United States

of Amenca in time of war or national emergency,

4. Any other period of time for or during which such person is not receiving or entitled to receive
such full monthly compensation as is otherwise provided for such person's class of position, regardless
- of whether or not such person may be entitled to credit for such time, as service, under and by virtue of
other provisions of this chapter, excepting those leaves of absence to perform other city service which
are specified in subsections G. and H. of Section 3.36.610; and excepting those leaves of absence for
the performance of military or naval duty for the United States of Amenca in tlme of war or national

. emergency;

5. Any other period of time for whrch such person is not entitled to credit as service under and
by virtue of other provisions of this chapter.

- B. Upon exprratron of any. such penod of time, and upon retum of-such person to actwe full-time
duty in the service of the city, such person's membershlp in this system shall be automatically reinstated

as of the day he or she returns to such city service.

C. Anything elsewhere to the contrary nchmthstandmg, no person shall be entitled to any disability
* rétirement or to any disability retirement allowance because of any drsabrllty which occurs or arises
dunng any period of time for or durmg which his or her membershlp is suspended by virtue of the
provisions of this section, nor to'thé retutn of any contributions or intérest thereon because of the
suspension of his or her membership or while his or her membershlp is suspended. Also, except as may
be otherwise specifically provided by the prows!ons of subsection A.2. of Section 3.36.1200 and
subsection A.2. of Section 3.36.1250, no surviving spouse, surviving domestic partner, surviving child or
children, nor any estate, nor any other person, shall be entitled to any survivorship, death or other
aliowance or benefit under or by virtue of any provisions of this ‘chapter because of any person's death if
such death occurs during any time for or during which such deceased person's membership was

suspended
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D.  Inthe event survivorship benefits are paid pursuant to subsection A.2. of Section 3.36.1200 or _
subsection A.2. of Section 3.36.1250 because of the death of a member while on leave of absence to
perform miiitary or naval duty in time of war or national emergency, the monthly survivorship allowance
shall be reduced by the amounts received by the survivor to whom the allowance is paid pursuant to the
United States Social Security Act or other federal benefits program where such amounts are received by
the survivor because of death of the member incurred while on such leave of absence.

(Prior code § 2903.300; Ords. 23807, 24081, 27712.)

3.36.1610 Termination of membership.
A person's membership in this retirement system shall be deemed autor'hatical!y terminated upon the
occurrence of any of the following events: ' : ‘ :

A. Retirement of such person, under the provisions of this plan, for service or disability;

~ B. Death of such person, where his membership has not alfe_a’dy been tenﬁinated for some other
reason; ' _ :

C. Resignation or discharge of such person from, or transfer of such person from, any position
specified in Sections 3.36.170 or 3.36.200 which is held by him, unless he resigns or is transferred from
such position to accept appointment to, or to be appointed to, and is immediately upon such resignation
or transfer appointed to another position specified in said Sections 3.36.170 or 3.36.200, or .
discontinuance of stich person's service in any such position so held by him because of abolition or
discontinuance of such position, unless such person is immediately transferred upon discontinuance or
abolition of such position to a position specified in Sections 3.36.170 or 3.36.200; '

D.  Resignation or discharge of such person from, or transfer of such person from, any position
specified in Sections 3.36.180, 3.36.210 or 3.36.260 which is held by him, unless he resigns or is
transferred from such position to accept appointment to, or to be appointed to, and is immediately upon
such resignation or transfer appointed to, a position specified in Sections 3.36.170 or 3.36.200, or
discontinuance of such person's service in any such position, unless such person is immediately
transferred upon discontinuance or abolition of such position to a position specified in Sections 3.36.170

~or 3.36.200; e

E. Any discontinuance of such person's service in any position specified in Sections 3.36.170,
3.36.180, 3.36.200, 3.36.210 or 3.36.260 which is held by him, by reason of any suspension, layoff or
leave of absence which is found by the retirement board to have resulted in permanent discontinuance
of such service, as of the date of such finding by said retirement board, unless such permanent .
discontinuance of service is to accept appoiniment or transfer to, and such person is immediately upon
such discontinuance transferred or appointed to, another position specified in Sections 3.36.170 or

3.36.200.
(Prior code § 2903.301.)

3.36.1620 Return of contributions upon resignation, discharge or permanent
discontinuance of service - Less than twenty years’ service. :

A.  Any person entitled to credit for less than twenty years aggregate service whose membership is
terminated for any of the reasons set forth in.Subsections C. or D, of Section 3.36.1610 shall receive
from the retirement fund all contributions made by him to the fund which have not theretofore been
withdrawn by him, plus interest thereon as earned by said fund during the period of his aggregate
service, but in no event shall any member receive interest on his accumulated contributions in excess of
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two percent per year. Neither said person or any survivor or estate of such person shall thereafter be
entitled to any other allowance or benefit under this system. In any case under the terms of this plan
where a person is entitled to a return of employee contributions, such return of contributions shall -
include an amount equal to the amount of the employee contributions to the medical benefi ts account
plus interest accrued thereon at the rate of two percent per annum; prowded ‘however, that no such
return of contnbutlons shall be'paid from the medlcal beénefits account, :

B. If on or after March 28, 2005, the member is to receive a distribution of an eligible rollover

distribution, with a present value greater than one thousand dollars, and if a member does not elect to .

have such distribution paid directly to an eligible retirement.plan specified by member in a direct roliover
or to receive the distribution directly, then the system shall pay the distribution in a direct rollover to an
individual retirement plan designated by the board in accordance with Section 401(a)(31)(B) of the

Internal Revenue Code and IRS Notice 2005-5.

(Prior code § 2903.302; Ord. 28886 )

3.36.1630 Reserved.

Editdr's note: Ord. 27768, § 32, adopted June 20, 20086, repealed § 3.36.1630, which pertained to right
of member Under fifty-five years of age with more than twenty years' service to withdraw contributions or
to continue contributions upon resignation, discharge or permanent discontinuance of service.

3.36.1640 Monthly allowance or return of contributions to certain persons with ten or
more years of service whose membershlp terminates before retirement. '

A, Any person credited W|th ten or more years of service on or after July 1, 1976 in th;s retirement
plan whose membership is terminated after July 1, 1876, before such person retires, by reason of
resignation or discharge, fayoff or leave of absence deemed by the board to have resulted in permanent
discontinuance (unless such permanent discontinuance is fo accept transfer to or appointment to
another position covered by the plan) shall have the right to elect in writing, on a form to be furnished by
this plan, not later than ninety days after the date upon which notice of said right is mailed by this plan to
the person's latest address on file in the office of this plan, whether to allow his or her accumulated
contributions to remain in the retirement fund or to withdraw such contributions. Failure to make such
election in writing shall be deemed an irrevocable election to withdraw his or her accumulated .
contributions. In the event of an election to withdraw, such person shall receive from the retirement fund
the amount of such person's accumulated contributions to the fund, plus interest thereon as earned by
the fund during the period of such person's service, ‘but in no case shall the interest exceed two percent
per annum. Thereafter, neither such person nor the surviving spouse, domestic partner, chlid or children,
or estate of such person shall be entitled to any ai!owance or benefit whatsoever under the provisions of

this chapter.’

B. If on or after March 28, 2005, the member is to receive a distribution of an ellg!ble rollover
distribution, with a present value greater than one thousand dollars, and if a member does not elect to
have such distribution paid directly to an eligible retirement plan specified by member in a direct rolfover
or to receive the distribution directly, then the system shall pay the distribution in a direct rollover to an
individual retirement plan designated by the board in accordance w:th Sectlon 401(a)(31 )(B) of the ‘

Internal Revenue Code and IRS Notice 2005-5, .

C. When both of the following conditions have been satisfied, a person who has elected to allow
his or her accumulated contributions to remain in the retirement fund may apply for a monthly allowance

to be paid from the retirement fund:

1. Such person attains fifty-five years of age; and

L
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2. Twenty yeérs have elapsed from the time such person first became a member.

D. A person who separates from city service on or after July 5, 1992, may apply for a monthly
allowance to be paid from the retirement fund if the conditions of Subsection B. are satisfied or if both of -

the following conditions are satisfied:
1 Tﬁe_ person has attained fifty years of age; and

2.. Atthetime the ber50n-separated from city service, the person was entitled to' not less than
twenty-five years of service credit in this plan. ' R S

E. The monthly allowance payable pursuant to this section shall be calculated as follows;

) 1.  For a person who separatgd from city service prior tb February 4, 1996, the monthly
allowance shall be equal to two and one-haif percent of the person's final compensation for each full
year of service. In no event shall the person's monthly allowance exceed a maximum of seventy-five |

percent of his or her final compensation.

2. For a person who separated from city service on or after February 4, 1996, but prior to
February 4, 2000, the monthly allowance shall be equal to two and one-haif percent of the person's final
compensation for each of the first twenty years of service plus three percent of the person's final
compensation for each full year of service ini excess of twenty years of service. In no event shall the
person's monthly allowance exceed a maximum of eighty percent of his or her final compensation.

3.  For a person who separated from city service on or after February 4, 2000, the monthly -
allowance shall be equal to two and one-half percent of his or her final compensation for each of the first
twenty years of service pius three percent of his or her final compensation for each of the next five full
" years of service pius four percent of the person's final compensation for each full year of service in
excess of the first twenty-five years of service; provided, however that in no event shall the monthly
alfowance exceed a maximum of eighty-five percent of the member’'s final compensation.-

‘ 4.  For a person who was employed in the police department and who separated from city
service on or after July 1, 2008, the monthly aflowance shall be equal te two and one-half percent of his
or her final compensation for each of the first twenty years of service plus four percent of the person's
final compensation for each full year of service in excess of twenty years of service; provided, however
that in no event shall the monthly allowance exceed a maximum of ninety percent of the member's final

compensation.

5. Fora per_soh who was émplqyed in the fire depértment and who separated from city service

on or after July 1, 2008:

a. ifthe person was credited with less than twenty years of service credit at the time of
separation from service, he or she shall be paid from the retirement fund a monthly aliowance equal to
two and one-half percent of his or her final compensation for each year of service credif, '

b.  If the person was credited with twenty or more years of service credit at the time of
separation from service, he or she shall be paid from the retirement fund a monthly allowance equal to
three percent of his or her final compensation for each Yyear of service credit; provided, however, that in
'no event shalf the monthly service retirement allowance exceed a maximum of ninety percent of the

member’s final compensation.
“F.  For the purposes of this Section 3.36.1640, “service” means éervice performed for the city and

- for W.hiCh the member is entitled to credit under the provisions of this chapter. “Service” shall not include
service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant to
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Section 3.36.3020.

G. ' In computing the amount of allowance payable pro rata credit shall be gtven for a portion of a
full year. .

H. Atany time after electing to allow his or her accumulated contributions to remain in the
retirement fund, the person may submit a written request for a retum of such contributions, in which
event such contributions shall be returned to such person plus interest théreon as earned by the fund to
the date such contributions are returned, but in no case shall interest excéed two percent per annum.

- Thereafter, neither such person.nor the surviving spouse, domestic partner, child or children, or estate of
such person shall be entltfed to any aliowance or benefit whatsoever under the. prov:s;ons of this

chapter.
(Prior code § 2003.303a; Ords. 23807, 24200, 25614,'26229, 26836, 27712, 27721, 28300; 28886.)

3.36.1650 Reserved.

~ Editor's note: Ord. 27768, § 33 adopted June 20, 2006, repealed § 3.36. 1650 which pertained to
required election under Sectlon 3.36.1630 or Section 3.36.1640.

3.36.1660 Survivorship benefits payable where person eligible for monthly al!owance
. under Section 3. 36 1640 dies before receiving same. _

A after a person becomes entitied to the monthly allowance provided for in Section 3.36.1640,
he or she should die before receiving any such allowance:

B Such deceased person's surviving spouse surviving domestic partner, eligible survnnng child
- or children (as said terms are defined in Section 3.36.1200), shall be entitled: :

' a.  Under the conditions described in subsections C. and D. of Section 3.36.1 200, to a sum of
money equal to all contributions of the deceased person to the retirement fund plus interest thereon as
earned by the fund {o the deceased person's death, butin no case shall the interest exceed two (2)

percent per annum; and

b. Under the conditions described in subsections F. and G. of Section 3.36.1200, and

subject to the withholding provided for in subsection H.-of Section 3.36.1200, if a lump sum return of
contributions and interest is chosen a monthly alowance in the amount specified in subsectlon B. of this

Section.

‘2. Such deceased person 's estate shall be entltled under the conditions described in
subsection E. of Section 3.36.1200, to a return of the deceased person's contributions together with
interest thereon to the date of death buti |n no case shali the interest exceed two (2) percent per annum,

B. The amountof a monthly al!owance payable under th:s sectron shall be
1. To a surviving spouse or surviving domestic partner, oné and efght hundred seventy-five
thousandths (1.875) percent of the deceased person's final compensation for each full year of service;
provided, however, thatin no event shall the monthly aliowance exceed a maximum of thirty-seven and
five tenths (37.5) percent of such final compensation. Pro rata credit shall be given for a portion of a full
year. The monthly allowance shali be patd for the life of the surviving spouse or surviving domestic -

partner. .
2 To o_n'e (1) eligib!e surviving child','one and twenty-five hundredth.s (1.25) percent of the
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deceased persoh's final compensation for each full year of service; provided, however, that in no evént
shall the monthly allowance exceed a maximum of twenty-five (25) percent of such final compensation.

Pro rata credit shall be given for a portion of a full year.

3. To each of two (2) eligible surviving children, one-half ( 1/2) of the amouht specified in the
following paragraph a or one-half ( 1/2} of the amount specified in the following paragraph b, whichever

is the lesser amount:

. a. Oneand eight hundred Sevehty-ﬁve thousandths (1.875) percent of such deceased
person's final compensation for each full year of service: provided, however, that in no event shall the
combined monthly allowance payable to the children exceed a maximum of fifty (50) percent of such

final compensation. Pro rata credit shall-be given for a portion of a full year.

" b.  That percentage of the decéased perébr}'s final compensation which, when added to the
f such final compensation which is paid or payable to a surviving spouse or surviving

pércentage 0
domestic partner of such deceased person will not exceed a total of seventy-five (75) percent of such

final compensation.

. 4. To each of three (3).or more eligible surviving children, the amount specified in the fOlIoWihg
_paragraph a or the amount specified in the following paragraph b, whichever is the lesser amount:

a. Two and five-tenths (2.5) percent of such deceased person's final compensation for each
full year of service, divided by the number of children entitled to receive an allowance; provided,
- however, that in no event shall the combined monthly allowance paid to the children exceed a maximum
of seventy-five (75) percent of such final compensation. Pro rata credit shall be given for a portion of a

full year.

_ b.  That percentage of the deceased person's final compensation which, when added to the

percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person will not exceed a total of seventy-five (75) percent of such
final compensation, divided by the number of children entitled to receive an allowance. '

C. . Each child who, if he or she were under the age of eighteen (18) years, would be a surviving
child as defined in Section 3.36.1200 and entitled to payment of contributions and monthly allowance
hereunder, shall, if he or she otherwise meets the eligibility requirements of Part 9, it being assumed for
purposes of such part that such child would be entitied to a surviving child’s monthly survivorship
allowance under Part 8 if he or she were under eighteen (18) years of age, be entitled to a child's school
allowance for the time set forth in Section 3.36.1440 in the same amount, including return of A
contributions and monthly survivorship allowance as set forth above for surviving child and children.

(Prior code § 2903.303b; Ords. 19478, 23807, 26836, 27712.)

3.36.1670 _Survivorship benefits payable where. person eligible for monthly allowance

under Section 3.36.1640 dies after receiving. same. -

A. Ifafter a person becomes entifled to the monthly allowance provided for in Sectiori 3.36.1640,
he or she should die after receiving any such allowance, such person's surviving spouse, surviving
domestic partner, surviving child or children {as said terms are defined in Section 3.36.1230) shall be
entitied to.a monthly allowance under the conditions described in subsections C and D of Section
3.36.1320, the amount of such monthly allowance to be as set forth in subsection B of this section, and
such deceased person's estate shall be entitled to a payment of one thousand dollars ($1,000.00) under

the conditions described in Section 3.36.1230 E.

B. The amount of such mbnthly allowance payable under this section shall be:
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1. . To a surviving spouse or surviving domestic partner, one and eight hundred seventy-five
thousandths (1.875) percent of the deceased person's final compensation for each full year of service;
provided, however, that in no event shall the monthly allowance exceed a maximum of thirty-seven and
one-half (37.5) percent of such final compensation. Pro rata credit shall be given for a portion of a full ~
year. The monthly allowance shall be patd for the life of the survnvmg spouse or surviving domestlc

partner.

- 2. Toone(1) ehglb!e surviving Chlld. one and twenty-five hundredths (1.25) percent of the
deceased person's final compensation for each full year of service; provided, however, that in no event
shall the monthly allowance exceed a maximum of twenty-five (25) percent of such final compensatlon

Pro rata credit shall be given for a pomon of a full year

: '3. To each of two (2) eligible surviving chlldren one-half { 1/2) of the amount specified in the
fo!lowmg paragraph a, or one-half ( 1/2) of the amount spec:f ied in the followmg paragraph b, whichever

is the !esser amount;

a. Oneand elght hundred seventy -five thousandths (1 875) percent of the deceased .
persont's fina! compensation for each full year of service; provided, however, that in no event shall the
combined monthly allowance payable to the children exceed a maximum of ﬁﬂy (50) percent of such
final compensation. Pro rata credit shall be given for a portion of a full year,

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of the deceased person, will not exceed a total of seventy- f ive (75) percent of such

final compensation;

4. To each of three (3) or more eligible surviving children, the amount specified in the following
paragraph a, or the amount speciﬁed in the foiiowing paragraph b, whichever is the Iesser amount;

a. Twoand one—ha!f (2.5) percent of the deceased person s final compensation for each full
year of service, divided by the number of children entitled to receive an allowance; provided, however,
that in no event shall the combined monthly allowance paid to the children exceed a maximum of
seventy-five (75) percent of such final compensation. Pro rata credit shall be grven fora portlon of a full

year.

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person, will not éxceed a total of seventy-five (75) percent of such
final compensation, divided by the number of children entitled to receive an allowance.

C. Each child who, if he or she were under the age of eighteen (18) years, would be a surviving:
child as defined in Section 3.36.1230 and entitled to payment of a monthly survivorship allowance
hereunder shall, if he or she otherwise meets the ellg[blhty requrrements of this Part 9, it being assumed
for puFposés of suich part that guch child wolld be efitifled to @’ survrvmg chlld's monthly survrvorshrp
allowance under Part 8 if he or she were under eightegh (18) years of age, bé entitied to & child's school
-allowance for the time set forth in Section 3.36.1440 in the same amount, including return of
contributions and monthly survworshlp aﬂowance as set forth above for surviving Chtld and chl!dren

D. Such deceased person shall, for the purpose of the def‘ nition of spouse, domestic: partner, child
or children contamed in this Section, be deemed to have retired as of the date such deceased person

first receives a monthly allowance hereunder.

(Prior code § 2903.303c; Ords. 23807, 26836, 27712.)
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3.36.1680  Return of contributions to certain sﬁrvivoré of person who dies before

reaching fifty-five and before twenty years have elapsed from the time such person first
. became a member. , S

If such person mentioned in Section 3.36.1640 should die before he or she reaches fifty-five (55)
years of age and before twenty (20) years have elapsed from the time such person first became a
member of this system, such deceased person's surviving spouse, surviving domestic partner, syrviving
child -or children (as such terms are defined in Section 3.36.1250), or such deceased person's estate

| shall be entitled under the condition described in subsections C, D or E of Section 3.36.1250, whichever

is applicable, either (i) to the retum from the retirement fund of a sumi of rmioney équai to such deceased
person’s contributions to the retirement fund;:plus interest thereon to thé date of death; as earned by

| such fund, but in no case shall the interest exceed two (2) percent per year, or (ii) to the sum of one

thousand dollars ($1,000.00), whichever is greater. A surviving spouse or surviving domestic partner
shali be paid benefits under this section regardiess of whether the spouse or domestic partner is married
or has established a domestic partnership at the time the benefits become payable. .

(Prior code § 2903.303d, Ords..23807, 27712.)

3.36.1690 . Cost of living increases. -

All monthly allowances and monthly survivorship allowances payable under Sections 3.36.1640,
3.36.1660 and 3.36.1670 shall be eligible for and entitled to the cost of living increases or decreases set
forth in Chapter 3.44 of this Code. For purposes of Section 3.44.040, such person shall be deemed to
have retired as of the first day of the first period for which he receives a monthly allowance. S

(Prior code § 2903.303e; Ord. 18378.)

3.36.1700 Transfer of contributions to federated city employees’ retirémeht system in
time and manner specified in Section 3.24.1080 or 3.28.650. ,

A. Subject to the provisions of Subsection B., in the event a person's membership in this plan is
terminated because of the abolition or discontinuance of the office or position held by him or her in the

'police or fire department, but such person is transferred, without a break in service and without being

requested to take any civil service examination therefor, to a new office or position in a department other
than the police or fire department, and the functions and duties of his or her new office or position are
substantially the same as those performed by him or her in the former office or position in the police or
fire department, and if in addition he or she thereby becomes a member of the retirement plan-

established by Chapter 3.24 or Chapter 3.28 of this Code and elects and becomes entitled to receive

credit under such plan for sérvice to which he or she was entitled-to credit under this plan, then in such

event:

1. The person may elect, in lieu of receiving or being entitled to any other rights, benefits or
moneys under this plan, to have all of his or her accumuiated contributions in this retirement fund, with
interest thereon, transferred and paid to the retirement fund established pursuant to Chapters 3.24 and
3.28. Such election shall be made in the manner and time specified in Section 3.24.1080 or 3.28.650.

2. Upoh such election being made, said accumulated contributions and interest earned thereon,
plus all contributions made by the city to this pian because of such person's membership herein, shall be
transferred and paid to the retirement fund established pursuant to Chapters 3.24 and 3.28 of this Code,

“and thereafter, neither the person making such election nor any survivor or estate of such person shall

be entitled to any rights, benefits, allowance or moneys under this pian.
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B. Inthe event the accumulated contributions in this retirement fund of a person who makes the
election described in Subsection A. exceed the contributions requnred for the purchase of service credit
in the Chapter 3. 24 or 3. 28 retlrement pIan and there is no provision in the Chapter 3.24 or 3. 28
retirement plan for a credit agatnst futire contributions, then that portlon of the accumulated
contributions in this retirement fund that is in excess of the contributions required for such purchase of
service credit shall remain in this retirement fund and shall be refunded, plus accrued interest at the rate
of two percent (2%) per annum, to the person at the time the person separates from city sérvice,

(Prior code § 2903. 304 Ord. 27768.)

| 3.36.1710 Transfer of contributions to federated city employees’ retirement system, in
the manner and time specified inSeetion 3.24.1090 or 3.28.660. ,

- A. . Subject to the provisions of Subsection B., in the event a person's membership in this plan‘is
terminated, and if in addition he or she thereafter becornes a member of the retirement plan established
by Chapter 3.24 or Chapter 3.28 of the San José Municipal Code and elects and bécomes entitled under
Section 3.24.1090, 3.28.650 or 3.28.660 to receive credit under such plan for service to whlch he or she '

~ was entitled to credlt under this pian, then in such event

1. The person must elect to have all of his or her accumulated contributions in this F’Ian with
interest thereon, transferred and paid to the retirement fund established pursuant to Chapters 324 and
3.28 of this Code. Such election shall be made in the manner and time specrt’ ed in Section 3.24.1090 or

3.28.660 of thls Code.

: 2. Upon such election being made, said accumulated contributions, and interest earned
thereon, in accordance with said election, shall be transferred and paid to the retirement fund
established pursuant to Chapters 3.24 and 3.28 of this Code, and thereafter, neither the person making
such election nor any survivor or estate of such person, shall be entitled to any rights, benefits,

allowance or moneys under this plan.

3. Also, upon said eléction being made, all contributions made by the city to this retirement fund
because of said person's membership herein shall be transferred and paid to the retlrement fund '
established pursuant to Chapters 3.24 and 3. 28 of this Code,

B.  Inthe event the accumulated contributions in this refirement fund of a person who makes the
election described in Subsection A. exceed the contributions required for the purchase of service credit
in the Chapter 3.24 or 3.28 retirement plan and there is no provision in the Chapter 3.24 or 3.28
retirement pian for a credit against future contributions, then that portion of the accumulated
contributions in this retirement fund that is in excess of the contributions required for such purchase of
service credit shall remain in this retirement fund and shall be refunded, plus accrued interest at the rate
of two percent (2%} per annum, to the person at the time the person separates from city servnce

(Pnor code § 2903.305; Ord. 27768.)

'  Pait12 .
INCREASED BENEFITS FOR CERTAIN PERSONS

Sections:

3.36.1750 Increased benefits to persons retired for service on or- aﬂer Aprit 12,
1960, to effective date of this chapter. :

13.36.1760 Increased benefits for survivors of certain persons who died after
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April 12, 1960, but before effective date for this system, while members of plan
established by Chapter 3.32. © . _ _ ‘

3.36.1770 Increased benefits to persons retired for disability from April 12,
1960, to effective date. . -~ = . '

3,36;1-78() Persons with miore than fwen,ty years' service, under fifty-five years
-of age, who resigned or were discharged on or after April 12, 1960 and prior to the

effective date of this chapter.

. 3.36.1790 Termination of allowances or benefits for treason or conviction of
felony. ‘

3.36.1750 - Increased benefits to persons retired for service on or after April 12, 1960, to
effective date of this chapter. ' : , - '
A.  Each person who, on or after April 12, 1960 but prior to the effective date of this chapter held
any position-in the police department or fire department in one of the classes of positions designated in
Sections 3.36.170 or 3.36.200 of this chapter, and who, in addition, on or after April 12, 1960, and prior
to the effectjve date of this chapter was retired for service from such position under the provisions of the
police and fire department retirement plan established by Chapter 3.32 of this Code, shall have the .
option of hereafter receiving the benefits provided by this chapter, subject to ali the provisions of this
chapter, including survivorship and death benefits, the same as though he were Tretired for service
pursuant to the provisions of this chapter in lieu of receiving or being entitled to any benefits or rights
under the provisions of the police and fire départment retirement plan established by Chapter 3.32 of this

- Code. '

- B. Each of said persons in order to exercise his option, shall file with the secretary of the retirement
board a written statement, on a form to be furnished to him on his request by said board, declaring that
he elects to hereafter receive the benefits provided by this chapter in lieu of such benefits or rights as he
may have under the provisions of the police and fire department retirement plan established by Chapter.

3.32. Said statement shall be filed as aforesaid on or before and no later than the ninetieth day
immediately following the effective date of this chapter. Upon filing said statement in the manner and
time hereinabove specified, such person shall hereafter be entitled to benefits provided by this chapter,
and shall be subject to all the provisions and conditions of this chapter, the same as if he had retired for
service hereunder. Each such persen so electing to receive the benefits provided by this chapter shall
cease being a member of the retirement system established by Chapter 3.32 of this Code as of the date
he exercises such option, and shall thereafter not be entitled to any of the benefits provided by the

"~ system established by said Chapter 3.32: '
(Prior code § 2903.325.) '

3.36.1760 Increased benefits for survivors of certain persons who died after April 12,
1960, but before effective date for this.systgm, while members of plan established by

ety

Chapter 3.32.

A.  The surviving widow and surviving child or children of any person who on or after April 12, 1960,
but prior to the effective date of this chapter held any position in the police department or fire department
in one of the classes of positions designated in Sections 3.36.170 or 3.36.200 of this chapter and who, in
addition, on or after April 12, 1960, and prior to the effective date of this chapter died while holding such
a position, shall have the option of receiving the survivorship and death benefits, if any, provided by this
chapter, subject o all the provisions of this chapter, the same as if the deceased person were a member -
- of this retirement system at the time of his death, in lieu of receiving or being entitled to any benefit or
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rights under the provisions of the police or fire department retirement plan established by Chapter 3.32
of this Code; provided, that if such surviving widow has already received the deceased person's
contributions to the retirement system established by Chapter 3.32, plus interest on said contributions,
pursuant to Section 3.32.350, the monthly allowances payable to such widow and or child or children -
shall be withheld and not paid to the persons entitled to the same until such time as the total amount of
allowances so withheld should equal the total amount paid to such surviving widow pursuant to said
Section 3.32.350 in the same manner and to the same extent as provided for in subsection A.6.i. of
Section 3.36.1200 of this chapter. If said contributions and interest thereon have not been paid to such
widow, then all of the provisions of this chapter shall bé apglicable thereto.

B. Said option shall be exercised by such surviving widow on her own behalf and on behalf of all
such children; and if there be no surviving widow, such option shall be exercised by the duly appointed

guardian or guardians of all such surviving children.

.. C. In order to exercise said option, such person shall file with the secretary of the retirement board
a written statement on a form fo be furnished by said board to such person on his request, declaring that
~ he elects to receive the benefits provided by this chapter in lieu of any benefit or right as he may have
under the provisions of the police and fire department retirement plan established by Chapter 3.32. Said
statement shall be filed as aforesaid within sixty days from and after the effective date of the ordinance
. codified herein, and no later. Upon filing said statement in the manner and time hereinabove specified
such person shall thereaftér be entitled to make application for and receive the benefits, if any, provided
by this chapter, and subject to all the provisions and conditions of this chapter. Each such person so
electing to receive the benefits provided by this chapter shall thefeafter have no right to any of the
benefits provided by the retirement system established by Chapter 3.32 of this Code. o

(Prior code § 2903.325a.)

3.36.1770 Increased benefits to persons retired for disability from April 12, 1960, to
effective date. ' -

, A.  Each person who, on or after April 12, 1960 but prior to the effective date of this chapter held
any position in the police department or fire departments in one of the classes of positions designated in
Section 3.36.170 or 3.36.200 of this chapter, and who, in addition, on or after April 12, 1960 and prior to
the effective date of this chapter was retired for service-connected or nonservice-connected disability .
from such position under the provisions of the police and fire department retirement plan established by
Chapter 3.32 of this Code, shall have the option of hereafter receiving the benefits provided by this
chapter, including survivorship and death benefits, subject to all the provisions of this chapter, for such
service-connected or nonservice-connected disability, as the case may be, in lisu of receiving or being
~ entitled to any benefits or rights under the provisions of the police and fire department plan established
by Chapter 3.32 of this Code. In no event, however, shail any disabiiity retirement allowance paid to him
under the provisions of this chapter cover or be for any period of time preceding the effective date of this

chapter. '

B.  Each of said persons, in order to exercise his option, shali file with the secretary of the
- retirement board a written statement, on a form to be furnished to him on his request by said board,

SELL G

declaring that he elécts to heteafter recéive the benefits provided by this chaptér'in lieu of such benefits
or rights as he may have under the provisions of the police and fire department plan established by
Chapter 3.32 of this Code. Said statement shall be filed as aforesaid on or before and no later than the
nihetieth day immediately following the effective date of this plan. Upon filing said stateriient iri the -
manner and time hereinabove spectified, such person shall hereafter be-entitiéd to the benefits provided
by this chapter, and shall be subject to all the provisions and conditions of this chapter, the same as if he
had been retired for said disability hereunder. Each such person so electing to recgive the benefits
provided by this chapter shall cease being a member of the retirement system established by Chapter
3.32 as of the date he exercises such option, and shail thereafter not be entitled to any of the benefits
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~ provided by éaid system estabiished by Chapter 3.32.
(Prior cede § 2903.326.) o

3.36.1780  Persons with more than twenty years' service, under fifty-five years of age,
who resigned or were discharged on or after April 12, 1960 and prior to the effective date

of this chapter.

A. Each person who held on or after April 12, 1960 but prior to the effective date of this chapter
any position in the police department or fire department of the city which is included in the listof -
positions specified in Sections 3.36.170 or 3.36.200 of this chapter and who, in addition, on or after April

- 12, 1960 but prior to the effective date of this chapter resigned or was discharged from such position and
who in addition at the time. of such resignation or discharge had not yet attained fifty-five years of age -
but was entitled to credit for not less then twenty years of service under the police and fire department
retirement plan estabiished by Chapter 3.32 of this Code, and who in addition at or prior to the time he or
she exercises the option hereinafter given to him or her has not yet withdrawn from the retirement fund

_any contributions theretofore made by him or her under the provisions of the police and fire department
retirement plan established by Chapter 3.32, shall have the right, if he or she so elects within the time
and in the manner hereinafter specified, to have all his or her said contributions transferred to an
account maintained under the provisions of this chapter and left in the retirement fund as contributions

made by him or her under this chapter.

B.  Each of said persons, in order to exercise the option to have his or her contributions transferred
to an account maintained under the provisions of this chapter as provided for in this section, shall file
with the secretary of the retirement board a written statement, on a form to be furnished by said board
upon his or her request, declaring that he or she elects to have all contributions theretofore made by him
or her under the police and fire department retirement plan established by Chapter 3.32 transferred to an
account maintained under this chapter and left in the retirement fund as contributions made by him or
her under this chapter. Said statement shall be filed as aforesaid on or before and no later than the
ninetieth day immediately following the effective date of this plan. In no event may said statement be
filed, and in no event may any such person elect to continue confributions under this section and have
- any rights under this section if the person has already withdrawn from the retirement fund all

contributions theretofore made by him or her to said fund.
(Prior code § 2903.327; Ord. 27768.)
3.36.1790 Termination of _allowance's or benefits for treason or conviction of felony.

Ahy and all allowances or benefits payable under and by virtue of the provisiohs of this Part 12 mayA
be cancelled and terminated by the retirement board, in its discretion, if the recipient thereof shouid

commit treason or be convicted of a felony. ‘
(Prior code § 2003.328.)
. | ' a1y
DEATH WHILE ON MILITARY LEAVE OF ABSENCE
S_e.'ctic.ms: ‘ | -
3.36.1800 'D'eﬁnitigﬁs. |

3.36.1810  Survivor's benefit - Amount determination.
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3.36.1820 Times for and during which surviver's benefit is payable.

3.36.1830 ° Benefits or allowances - Conditions.

. 3.36.1800: Definitions.

As used in this Part 13:

A.  "Armed forces of the Uriited States” means the United States Air'Forces, Army, Navy, Marine
Corps. Coast Guard, and the Army and Navy Nurse Corps, and no other forces or sewice.

B. “Social Security Act" means those provisions‘of the Federal Social Security Act which are set

forth in Subchapter It of Chapter 7 of Title 42 of the Unlted States Code Annotated

C. "State Militia" and "Militia of the state of California” mean the California Natronal Guard or
Cahfornla Natlonaf Guard Reserve and no other forces or service.

D. "Survivor of suspended member who dies in m‘_rhtary service' means the widow, widower,-
surviving divorced wife, child, mother or parent, specified in Section 402 of the Social Security Act, if
any, of the "suspended member who dies in military service," surviving after the death of the "suspended

member who dies in military service", who:

1. Is or will be entitled, upon or at any trme after and because of the death of {he "suspended
member who dies in military service," to collect from the Federal Social Security Program, under and by

- virtue of the provisions of Section 402 of the Federal Social Security Act, and subject to the provisions of

said Socral Security Act, the widow's, widower's, survwrng divorced wife's, child’s, mother’s or parents'
survivors monthly insurance benefits (other than hospital insurance benefits, annuities, Medicare
benefits or other nonmonthly survivors insurance benefits) specrf ied in Section 402 of said Social

Secunty Act; or

2. Would be entitled, upon or at any time after and because of the death of the "suspended
member who dies in military service,” to collect from the Federal Social Security Program, under and by
virtue of the provisions of the above specified Section 402 of the Federal Social Securlty Act and subject
to the provisions of said Social Security Act, the widow's, widower's, survivor's, surviving divorced wife's,
child's, mother's or parents' survivors monthly insurance benefits (other than hospital insurance benefits,
annuities, Medicare benefits or other nonmonthly survivors insurance benefits) specified in Section 402
of said Social Security Act if the "suspended member who dies in military service" has been entitled to
credit, under the provisions of said Federal Social Security Act, for period of city service rendered on or
after July 1, 1958 on[y, for which such ’ suspended member who dies in military service" was entitled to
credit under the prowsrons of the retlrement system established by the provrsrons of thrs Chapter 3.36.

E. "Suspended member who dies in military service" means a person whose membershrp in this
retirement system is suspended in time of tar involving the United States as a belligerent under and by
virtue of the provisions of Section 3.36.1600, because of the grant to him of a leave of absence without
pay, from city employment for monthly compensatron for the purpose of joining the armed forces of the
United States or for the purpose of serving with any reserve force or corps of the armed forces of the
United States or with the Militia ‘of the state of California; if, being a membér 6f Such reserve force or
corps or of such State Militia he is ordered by competent military authority to active duty with such
reserve force or corps or State Militia, and who does in fact without unreasonable and unnecessary
delay join such armed forces of the United States during the existence of said war or does in fact serve
in active duty during the existence of said war with said reserve forces, corps or State Militia, and who in
addition dies between the first day of October, 1967 and the thirtieth day of January, 1970, inclusive,
during said suspension and leave of absence and while in active service in such armed forces of the
United States, reserve forces or corps or State Militia and while said war still exists. Said term does not
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-
" mean or include any such persoh who died or dies prior to October 1, 1967 or after January 30, 1970.

F. "War involving the United States as a beliigiarent" shall be deefned to exist;

1. Whenever Congress has declared war unti! beace has been formally restored or until
Congress or the President proclaims or declares that such war or hostilities therein have ceased or

terminated, whichever is earlier:- '

2. Whenever the United States is engaged in active military operations against any foreign
power, whether or not war has been formally declared; or ' T

3. 'Whenever the United States is assisting the United Nations, in actions involving the use of -
- armed force, to maintain or restore international peace and security. ‘

(Prior code §§ 2903.350 - 2903.355.)

3.36.1810 Survivor's benefit - Amount determination.

~ Subject to the conditions, limitations and restrictions set forth in this section and those set forth in _
other sections of this Part 13, each survivor of a suspended member who dies in military service, defined
in Section 3.36.1800D, shall be entitled to receive, and shall be paid, from the retirement fund
established and maintained pursuant to the other.parts of this Chapter 3.36, for and during the time or -
times only which are hereinafter specified in Section 3.36.1820, a monthly survivorship aliowance equal

to the difference between; ’

A. © The amount of monthly survivors insurance benefit (other than hospital insurance benefits,
annuities, Medicare benefits or other nonmonthly survivor's insurance benefits), if any, which such
* survivor is or will be entitled to collect from the social security program, for and during the time or times .
specified in Section 3.36.1820, because of death of the suspended member who dies in military service,
under and pursuant fo the provisions of Section 402 of and subject to the provisions of the Federal

Social Security Act; and :

B.  The amount of monthly survivors insurance benefit (other than hospital, insurance benefits,
annuities, Medicare benefits or other nonmonthly survivor's insurance benefits} which survivor would be
entitled to collect from the social security program, for and during the time or times hereinafter specified
in Section 3.36.1820, because of the death of the suspended member who dies in military service, under
and pursuant to the provisions of Section 402 of and subject to the provisions of the Federal Social
Security Act, if the suspended member who dies in military service had been entitied to credit, under the
provisions of the Federal Social Security Act, for the periods of city service rendered on or after July 1,
1958 only, for which the suspended member who dies in military service was entitled to credit as city -
service under the provisions of the retirement system established by this Chapter 3.36. :

(Prior code § 2903.356.)
3.36.1820 Times for and during which survivor's benefit is payable.

- Any monthly allowance which is payable to a survivor of a suspended member who dies in military
service under and pursuant to the preceding Section 3.36.1810 is and shall be payable only for and
during the month or months for.and during which such survivor would be entitled to a monthly survivor's
insurance benefit (other than hospital insurance benefits, annuities, Medicare benefits or other ,
nonmonthly survivor's insurance benefits) under and by virtue of the provisions of Section 402 of and
subject to the provisions of the Federal Social Security Act, because of the death of the suspended
member who dies in military service, if the suspended member who dies in military service had been
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entitled to credit, under the provisions of the Federal Social Security Act, for the pertods of city service
rendered on or after July 1, 1958 only, for which the suspended member who dies in military service was

‘entitled to credit as city serwce under the provisions of the retirement system established by this Chapter

3.36.

(Pn‘or code § 2903.357.)

3.36.1830 Benefits or allowances - Conditions.

Anything elsewhere to the eont'rary notwithstanding, no person shall be entitied to or be paid any
berefit or allowance whatever under and by virtue of any of the provisions of this Part 13 if: - -

"A.  The membership of the susperided member who dies in military service in this retirement’
system shall have aiready been terminated, prior to his death, by retirement for service or disability,

“resignation, dlscharge discontinuance of service, or by the occurrence of any other event, under and by

virtue of the provisions: of Section 3.36.1610 of this chapter or

B. Said suspended member who dies in mrlltary service was entitled, at or prior to his death, to
immediate retirement for service under the prowstons of the retirement system estabhshed by this.

Chapter 3.36; or

C. Said suspended member who dies in military service, at the time of commencement of the leave
of absence specified in Section 3.36.1800E, was not entitled to credit, under the provisions of this
retirement system for at least two years of servnce under this retirement system; or . b

DP.  Any survivor or estate of said suspended member who dies in military service is entitled to any

‘ allowance or other benefit under and by virtue of the provisions of other parts of this Chapter 3.36as a

result of the death of the suspended member who dies in military service, unless each such survivor and
estate waives his or its right fo receive any and all allowances or benefits payable to them or either of

them under the provisions of other parts of this-chapter; or

E. Said suspended member who dies in military service after joining the armed forces of the United
States, or after reporting to active duty with a reserve force or corps of such armed forces, or with the
State Militia, pursuant to orders of competent military authority, and before dying, voluntarily requested
or agreed to an extension of his original term of enlistment, service or tour of duty or to an additional
term of enlistment, service or tour of duty, or otherwise continued his active service with said armed

- forces or militia beyond the first date that he could have terminated or Ieft active service or could have

caused his active service to be tenmnated or .

F. Said suspended member who dies in military service had actively served in any of the armed
forces of the United States, or in any reserve force or corps of such-armed forces of the United States,
or in any reserve force or corps of such armed forces or with the State Militia, within two years
immediately preceding the date of commencement of the leave of absence because of which his
membership in this retirement system was suspended under and by virtue of the provisions of Section

3.36.1600, for any pericd of time in excess of thirty days’ duratton or

G. Sald suspended member who digs in mllltary service died prior to October 1 1967 or after
January 30, 1970.

(Pnor code § 2903.358.)

Part 14 :
MEDICAL BENEFITS FOR CERTAIN PERSONS
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Sections:

3.36.1900  Medical benefits for refired members.
13.36.1910  Medical ﬁenéﬁts for survivdrs of members,

3-.36.1920 Requireménts for pérticipé_tion in -médical insu'ra_nce plan.
3.36.1925' Reimbursement for Medicare Part B payments. o

3.36.1930  Allocation of costs of providing medical insurance coverage to’
members or survivors. : ' S . -

3.36.1935 Payment of family coverage premiums in the case of guardianship of
minor children. : |

3.36.1940 Eligible medical plan.

3.36.1950  Limitation on medical benefits.

3.36.1900 Medical benefits for retired memb_'ers.‘

Subject to the provisions of this chapter, a member or former member may be entitled to medical
insurance coverage in an eligible medical plan as specified in Section 3.36.1940 if the requirements of

subsection A., B., C., or D. of this Section 3.36.1900 are satisfied:

A.. The member is retired for service under Part 6 of this chapter or for disability under Part 7 of this

chapter and at the time of such retirement either:; '

- 1. Is entitled to credit for fiteen or more years of service; or

2. Receives a retirement allowance e

qual to at least fhirty—seven and one-half percent of such
member's finaf compensation. - _ ' :

B. The member is 'retirefd pursuant to Sectidn 3,36.760 of this chapter; or
C. The former member separates from cily service on or after July 5, 1992, prior to retirement, and
satisfies all of the following requirements: -

1. At the time of separation from city service the former member is entitled to credit for twenty or

more years of service; and
2. The former member elects to allow his or her accumulated contribufions to remain in the
retirement fund pursuant to Section 3.36.1640; and ‘

3. The former member receivés a monthly allowance pursuant to Section 3.36.1640.

-D.  The former member separated from city service prior to July 5, 1992, and prior to' retirement,

and satisﬁe§ all of the following requirements:

1. Atthe time of separation from city service the former member was entitled to credit for twenty

-or more years. of service; and :



Page 408 of 436

2. The former member elected to allow his or her accumulated contributions to remain in the
retirement fund pursuant to Section 3.36.1640; and :

3. Asof April 1, 2002, the former member was receiving a monthly allowance pursuant to
Section 3.36.1640; and

4, The former member is receiving a monthly allowance pursuant to Section 3. 36 1640 at the
time the former member applies for medical i insurance coverage

(Ords. 21686, 23889, 24093, 25615, 26641.)

3.36.1910 Medical benefits for survivors of members.

Subject to the provisions of this chapter, the surviving spouse, surviving domestic partner, child
and/or children, as those terms are defined in Section 3.36.1200 of this chapter, may be entitled to
" medical insurance coverage in an eligible insurance plan as specified in Section 3.36.1940 if the
requirements of subsection A., B., or C. of this Section 3.36.1910 are satisfied:

. A .The suining spouse, surviving domestic partner, surviving child and/or children are receiving a
monthly allowance pursuant to Part 8 of this chapter because of the death of a member and: ‘

' 1. The member either died before receiving retirement pay or was retired for service under Part -
6 of this chapter or for disability under Part 7 of this chapter; and

2. Atthe time of the member's death:

‘a. The member was entitled to credit for fifteen (15) or more years of service; or
b. The member was rétired pursuant to Section 3.36.760 of this chapier; or

¢. The surviving spouse, suwiving domestic parther, surviving child and/or children were
entitled to a survivorship allowance of at least thirty-seven and one-half (37.5) percent of the member's

final compensation.
" B. The surviving spouse, surviving domestic partner, surviving child and/or children are receiving a

monfhly allowance pursuant to Part 11 of this chapter because of the death of a former member who
separated from city service on or after July 5,.1992, and who was entitled to credit for twenty (20) or

‘more years of service at the time of such separatlon from service.

C. The surviving spouse, surviving domestlc partner, : survuwng child andlor children are receivinga
monthly allowance pursuant to Part 11 of this chapter because of the death of a former member who
separated from city service prior to July 5, 1992, and who met all of the requirements of subsection D of

Section 3.36.1800. _ |
(Ords. 21686, 23807, 23889, 2409_3, 26641, 27712.) .

3.36.1920 Requirements for participation in medical insurance plan.i‘

A. A member or former member, as speciﬁed. in Section 3.36.1900, above, is eligible to padicipéte
in a medical insurance plan sponsored by the city provided that the member or former member satisfies

the following requirements:

1. The member retires for service or disability pufsuant to the provisions of this chapter and at
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the time of retirement the member applies for medical insurance coverage in accordance with the
applicable provisions of the medical insurance plan and agrees to pay any applicable premiums: or

2. The former member receives a monthly allowance pursuarit to Section 3.36.1640 and within
‘thirty (30) days of first receiving such monthly allowance the former member applies for medical
‘insurance coverage in accordance with the applicable provisions of the medical insurance plan and
agrees to pay any applicable premiums. g : .

B. A survivor, as specified in Section 3.36.1910, above, is éii_gib!e to participate in a medical - -
insurance plan sponsored by the city provided that the following conditions are satisfied:

' 1. Atthe time of the death of the member or former member, the member or former member
and the survivor were both enrolled in one (1) of the medical insurance plans sponsored by the.city; and

2. The survivor applies to continue medical insurance coverage within sixty (60) days of the
death of the member or former member; and S ‘ : ' :

3. The survivor agrees to pay any applicable premiums.
C. - A member or former member may secure medical insurance coverage for a spouse under the
following conditions: - _ :

1. The spouse and member are married at the time of said member's retirement for service or

disability; or
2. The spouse and the former member are married at the time the former member first begins
receiving a monthly allowance pursuant to Section 3.36.1640; or : '

3. The member marries subsequent to his or her retirement and appliés to add such spouse in

accordance with the terms of the eligible medicai plan; or

4. The former member marries while receiving monthly allowances pursuant to Secﬁdn
3.36.1640 and applies to add such spouse in accordance with the terms of the eligible medical plan.

dical insurance coverage for a domestic partner

D. A member or former member inay secure mé
under the following conditions:
1. The domestic partner and the member are members of a domestic partnership at the time of
said member's retirement for service or disability; or .

. 2. The domestic partner and the member are member’s of a domestic partnership at the time
the former member first begins receiving a monthly allowance pursuant to Section 3.36.1640; or

. 3. The member establishes a domestic: partnership subsequent t6 his or her retirement and
applies to add such domestic partner in accordance with the terms of the eligible medical plan; or

4. The former member establishes a domestic pa_rt’n‘g‘rship while receiving monthly allowances
pursuant to Section 3.36.1640 and applies to add such domestic partner in accordancs with the tefms of
~ the eligible medical plan. - ' ‘ '

E. A surviving spouse or surviving domestic partner shall be eligible for single coverage only, - .

except as follows:
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' 1. Asurviving spouse or survwmg domestic partner shall be eligible for family coverage if a
survwlng child or children as defined in Section 3.36.1200, or an eligible surwv:ng child for purposes of
receiving a school allowance pursuant to Part 9 of this Chapter, are surviving the death of the.member

2. A surviving spouse or surviving domestic partner shall be eligible for family coverage if the
surviving spouse ot the surviving domestic partner is the court-appointed guardian of the person ofa
minor child or children and such minor child or children are eligible for coverage under the terms of the
eligibie medical plan. A surviving spouse or surviving domestic partner may continue family coverage
after such child reaches the age of majority in any ease where, if such child had been a surviving child of
the member or former member, such child would be an eligible surviving ch:ld for purposes of receiving -

a school ai!owance pursuant to Part 9 of this chapter.

" F. Notthhstandmg the prowsmns of subsecttons A. and B. of Section 3.36. 1920, members or their
survivors who would otherwise qualify for participation in a medical insurance plan pursuant to the '
provisions of this Part 14, but who, at the time of retirement.or death, could. not enroll because the
benefits provided in this Part 14 were not available at the time of the member's retirement for service or
disability or death of the member, may enroll in an eligible insurance plan as provided for in this Part 14
until or on August 31, 1984, only; said members or their survivors must otherwise comply with the
coverage limitations prov:ded in subsectlons C. and D. of Section 3.36.1920 and with all provisions of

this Part 14,

G. Notwithstanding the provisions of Section 3.36.1920.C., a spouse who married a member
subsequent to the member's retirement and would otherwise quallfy for participation in a medical
insurance plan pursuant to this Part 14 but who, at the time of marriage, could not enroll because the
benefits provided in this Part 14 were not availabie for spouses married subsequent fo a member's
retirement, may enroll in an eligible insurance plan as provided in this Part 14 until or on December 30,
1991, only. Such spouse must otherwise comply with all other provisions of this Part 14.

H. Notwithstanding the provisions of Section 3.36.1920.D., a domestic partner who established a

domestic partnership with a member subsequent to the member's retirement and would otherwise

qualify for participation in-a medical insurance pian pursuant to this Part 14 but who, at the time of
establishing the domestic partnership, could not enroll because the benefits provided in this Part 14
were not available for domestic partnerships where the partnership was established subsequent to a
member's retirement, may enroll in an eligible insurance plan as provided in this Part 14 until or on
January 31, 2007, only. Such domestlc partner must otherwise comply with all other prov;smns of this

Part 14.
I Notwithsténding the provisions of subsections A. and B. of Section 3.36.1920, a member who

retired pursuant to Section 3.36.760, or survivors of such member, who would otherwise qualify for
participation in a medical insurance plan pursuant to the provisions of this Part 14 but who, at the time of

- retirement or death, could not enroll because the benefits provided in this Part 14 were not available to

such member or such survivors at the time of such member's retirement or death, may enroll in an

| ehglble insurance plan as provided for in this Part 14 until or on December 30, 1991, only. Said member

or survivors must otherwise comply with the coverage limitations provuded in Section 3.36.1920 and with
alt other provisions of this Part 14. : ,

J. A surviving spouse who would otherwise qualify for family coverage because the surviving-
spouse is the court-appointed guardian of the person of a minor child or children but who, at the time of
the member's or former member's death, could not enroll. because the famlly coverage provided in this
Part 14 was not avallable to such survwlng spouse at the time of the member's or former member's
death, may enroll in family coverage in an eligibie insurance plan as provided for in this Part 14 until
June 30, 2002, only. Said surviving spouse must otherwise comply with the coverage limitations
provided in Section 3.36.1920 and with all other provisions of this Part 14.

K. A domestic partner who would otherwise qualify for family coverage because the domestic
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partner is the court-appointed guardian of the person of a minor child or children but who, at the time of
the member's or former member's death, could not enroll because the family coverage provided in this
Part 14 was not available to such surviving domestic partner at the time of the member's or former -
member’s death, may enroll in family coverage in an eligible insurance plan as provided for in this Part
14 until January 31, 2007, only. Said surviving domestic pariner must otherwise comply with the
coverage limitations provided in Section 3.36.1920 and with all other provisions of this Part 14.

.~ L. Notwithstanding the provisions of subsection A. of Section 3.36.1920, a former member. who
meets the requirements of subsection D. of Section 3.36,1900 but who, within thirty (30) days of first -

. receiving a monthly allowance, could not enroll.in a medical insurance plan because the benefits '
provided in this Part 14 were not then availabie to such former member, may enroll in an eligible

insurance plan as provided for in this Part 14 unti! or on December 31, 2002, only. Upon the death of -

such former member, the former member's survivors shall be eligible for continued medical insurance

coverage. Such former member or survivors- must otherwise comply with the coverage limitations

provided in Section 3.36.1920 and with all other provisions of this Part 14. o

(Ordé.-21686. 23807, 23889, 24093, 25615, 26566, 26641, 27712.)

3.36.1925 Reimbﬁrsement for Medicare PartB paymenfs.

A.- The plan will reimburse members, former members and survivors for the amounts paid by them

for Medicare Part B coverage, subject 'ththe following limitations:

1. The member, former member or survivor must be eligible for medical insurance ‘cbverage
under the provisions of the plan and must be enrolled in an eligible medical plan. o

2. The total amount paid by fro_m the medical benefits account for medical benefits pursuant to -
Section 3.36.1930 plus the Medicare Part B reimbursement shail not exceed the premium for the lowest
cost medical plan, as defined in Section 3.36.1930 D, available to the member, former memberor

survivor.
3. The reifnbursement shall be only for Medicare Part B,paymehts made after February 4, 2000.

: 4. The member, former member or survivor must submit proof of payment for Medicare Part B.
Except for Medicare Part B payments made during calendar year 2000, proof of payment must be :
submitted no later than the April 1st immediately following the calendar year for which reimbursement is
sought. For Medicare Part B payments made during calendar year 2000, proof of payment must be

“submitted no later than November 30, 2001. .

5. The reimbursement shall not exceed the amount of the Medicare Part B payments for which
proof of payment is submitted. _ _

8. The reimbursement may be reduced or eliminated pursuant fo Section 3.36.1950.

'B.  All reimbursements for Medicare Pért B payments shall be made from the medical benefits

account established by Section 3.36.575.
(Ord. 27768.) -

3.36.1930 Allocation of costs of providing medical insurance coverage to members or |
survivors. ‘ _ : : .

A. The costs of premiums for medical insurance covefage in an eligible medical plan shall be paid
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from the medical benefits account established by Section 3.36.575 and by deduatlons from monthly
allowances paid by the plan in accordance with this Section 3. 36 1930

B. For members who retlred prior to February 4, 1996, for former members descrioed in _
Subsection C. of Section 3.36.1900 who separated from city service prior to February 4, 1996, and for
survivors of said members and formér members who safisfy the requirements of Sectron 3.36.1910:

1. For coverage through July 1998, the member fonner member or survivor shail be reqwred to
pay a premium for medical insurance covérage under this part in the same amount as is currently paid
by an employee of the city in the classification from which the member retired, which the member Feld at
the time of death, or which the former member held at the time of separation from city service. The -
remammg portion of the premium shall be paid from the medical benef ts account.

. Effective for coverage beginning in the month of August 1998, the portion of the premium to -

" be pald from the medical benefits account shall be that portion which is equivalent to the premium for the

"lowest cost medical plan”, but shall not exceed the actual premium for the eligible medical plan in which
the member, former member or survivor enrolls. The portion to be paid by deductions from monthly
allowances paid to the member, former member or survivor shall be that portion of the premlum for the
se[ected medical plan that exceeds the porhon payable from the medical benef ts account.

C. For members who retired on or after February 4, 1996, for former members described in

' Subsection C. of Section 3.36.1900 who separated from city service on or after February 4, 1996, and

for survivors of said members and former members who satisfy the requirements of Section 3.36.1910:

1. For coverage through November 1897, the member, former member or survivor shall be .
required to pay a premium for medical insurance coverage under this part in the same amount as was
then paid by an-employee of the city in the classification from which the member retired, which the -
member held at the time of death, or which thé former member held at the time of separation from city
service. The remalmng portlon of the premlum shall be paid from the medical benefits account.

2. Effective for coverage beginning in the month of December 1997, the portion of the prem;um
to be pald from the medical benefits account shall be the lesser of (a) an amount which is equivalent to
the prémium for the "lowest cost medical plan” or (b) the actual premium for the eligible medical plan in
which the member, former member or survivor enrolls. The portion.to be paid by deductions from ‘
monthly allowances paid to the member, former member or survivor shali be.that portion of the premium
for the-selected medical plan that exceeds the portlon payable from the medical benefits account

D. For the purposes of thls sectlon "lowest cost medical pian" means that medlcal plan (single or
family coverage as applicable to the coverage selected by the member, former member or surv:vor)

1. Which is an eligible medical plan as defined in Section 3.36. 1940; and

2. Whlch has the lowest monthly premium of all eligible medical plans then i in effect, determined
as of the time the premium i$ due and owing. }

(Ords. 21686. 25615, 26566,,26641, _27768.) :

3.36.1935 Payment of famlly coverage premlums in the case of guardlanshlp of minor
chlldren

A. A surviving spouse who is otherwise eligible only for single coverage, but who elects family
coverage pursuant to paragraph 2. of subsection D. of Section 3.36.1920, shafl be required to pay that
portion of the medical premium which exceeds the amounts payable for single coverage by the survwlng
spouse and the Medical Benefits Account as provided in Section 3.36. 1930
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B.  The portion of the premium required to be paid by the surviving spouse shall be deducted frqm

the monthly allowances otherwise payable to the surviving spouse.
(Ord. 26566.)

 3.36.1940 Eligible medical plan.

" For pdrposes of this Part 14, members or their \surVivor's‘ may only be entitled to secure medical -
insurance coverage from an eligiblé medical plan with which the city has entered into a contract for the
provision of hospital, medical, surgical and related benefits as part of the city’s benefits to city

employees. '
(Ord. 21686.)

3.36.1950 Limitation on medical benefits.

A.  ltisintended that the medical benefits provided by this plan meet the requirements of internal
Revenue Code Section 401(h). Subject to the requirements of the Meyers-Milias-Brown Act (California
- Government Code Section 3500 et seq.) and Section 1111 of the San José City Charter, the City
reserves the right to amend this Part to limit medical benefits as necessary to satisfy the requirements of

said Section 401(h). ‘

B. In the event the contributions required to fund the benefits provided by this Part 14 and the .
dental benefits provided by Part 15, as determined by the board's actuary, would exceed the contribution
limit permitted by Internal Revenue Code Section 401(h} and the applicable regulations, the allocation of
costs set forth in Section 3.36.1930 shall be adjusted as needed so that the contributions made to fund
the portion paid from the medical benefits separate account comply with Section 401(h}. The board, in
consultation with its actuary, shall determine the adjustment to be implemented until this part is

amended pursuant to subsection A. above.

(Ord. 26416.)

o Part 15
DENTAL BENEFITS FOR RETIRED MEMBERS AND SURVIVORS

Sections: '
3.36.2000 Dehtal beneﬁts for retired members.

3.36.2010 Dental benefits for survivors of memi‘aers.

3.36.2020 Requirerﬁents for participation in'déntal i'nsurance plan.
3.36.2030 ~Costsof dental insurance.

‘3.36.2040 - Eligible dental plan. |

3.36.2050  Limitation on dental benefits.

3.36.2000 Dental benefits for retired membérs._
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Subject to the provisions of this chapter a member or former member of this plan may be entrﬂed to
dental insurance coverage in an eligible dental plan as specified in Section 3.36. 2040 if the requirements
of subsection A., B., C., or D. of this Sectuon 3.36.2000 are satisfied:

A. The member became a member of this plan pnor to July 1, 1998, and is retrred for service or
disability under the provisions of this chapter, or

-B. The member became a member of this plan on or after July 1, 1998, and is retired for service
under Part 6 of this chapter or for disability under Part 7 of this chapter and at the time of such

retirement either:
1. Is entitled to credit for fifteen or more years of service; or

2. Receivesa retrrement aflowance equal to at Ieast thirty-seven and one-half percent of such
member's final compensatron or

C.  The former member separates from city service on or after Juiy 5, 1992, prior to retlrement and
satrst' ies all of the followmg requrrements

1.. Atthe time of separation from city service, the former member is entitled to credit for twenty
or more years of serv:ce and .

2. The former member elects to allow his or her accumuiated contributions to remain in the
retirement fund pursuant to Section 3.36. 1640 and-

3. The former member receives a monthly allowance pursuant to Sectron 3.36.1640.

D. The former member separated from city service prior to July 5, 1992, and pnor fo retirement,
and satisfies all of the foilowing requirements:

1. Atthe time of separatlon from city service the former member was entitled to credit for twenty
or more years of service; and

2. . The former member eleoted to allow his or her accumulated contrlbutrons to remain in the
retirement fund pursuant to Section 3.36.1640; and r -

3. As of April 1, 2002, the fomn'er member was receiving a monthly allowance pursuarit to
Section 3.36.1640; and

. 4. The former member is recelvmg a monthly allowance pursuant to Sectron 3.36.1640 at the
time the former member applies for dental insurance coverage. .

(Ords. 22279, 24093, 25617, 26641.)

3.36.2010 Dental benefits for survivors of members.

“Subject to the provisions of this chapter, the survwrng spouse, survnvmg domestic partner, surviving
child and/or children, as those terms are defined in Section 3.36.1200 of this chapter, may be entitled to
dental insurance coverage in an eligible dental plan as specified in Section 3.36.2040 if the requirements

of subsection A,, B., C. or D. are satrsfed

A.  The surviving spouse, surviving domestic partner, surviving chi!d and/or children are recewmg a
monthly survivorship allowance pursuant to Part 8 of thls Chapter because of the death of a member
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who became a merhber of this plan prior fo July 1, 1998. and: .
1. Was retired for service or disability; or
2. Died before reéeiving reﬁremeht pay.

B. Tﬁe surviving spouse, surviving domestic partrier, surviving child and/or children are receiving a
monthly survivorship allowance pursuant to Part 8 of this chapter be
became a member of this plan on or after July 1, 1998, and: = "

1. The member either died before receiving retirement pay or was retired for service under Part

~ 6 of this chapter or for disability under Part 7 of this chapter; an

T

2. At the time of the member's death:
a.  The member was entitled fo :':réd_it for fifteen (15) or more years of servfce; or

b. The surviving spouse, surviving domestic partnér, surviving child and/or children were
entitled to a survivorship allowance of at least thirty-seven and one-haif (37.5) percent of the member's

final compensation,

C. The surviving'spouse, surviving domestic ba‘rtner, sufviving child and/or children are receiving a
monthly ailowance pursuant to Part 11 of this chapter because of the death of a former member who
separated from city service on or after July 5, 1992, and who was entitled to credit for twenty (20) or

more years of service at the time of such separation from service.

D. . The surviving spouse, surviving domestic partner, surviving child and/or children are receiving a
monthly allowance pursuant to Part 11 of this chapter because of the death of a former member-who
separated from city service prior to July 5, 1892, and who met all of the requirements of subsection D. of

Section 3.36.2000. :
(Ords. 22279, 23807, 24093, 25617, 26641, 27712.)

3.36.2020 Requirements for participation in dental insurance pian.

- A, A member or former member, as specified in Section 3.36.2000 above, is eligible to participate
in a dental insurance plan sponsored by the city provided that the member or former member satisfies

the following requirements: :
1. The member retires for service or disability pursuant to the provisions of this chapter and at
the time of retirement the member applies for dental insurance coverage inone (1) of thedental = -
insurance plans sponsored by the city; or :
2. The former member receives a monthly allowance pursuant to Section 3.36.1630 or Section

3.36.1.6;10 and within thirty (30) days of first receiving such monthly allowance the former member
applies for dental insurance coverage in one (1) of the dental insurance plans sponsored by the city.

B. A survivor, as specified in Section 3.36.2010 above; is eligible to participate in a dental "
insurance plan sponsored by the city provided that the survivor satisfies the following requirements:

1. Atthe time of the death of the member or former member, the member or formér member
and the survivor were enrolled in one (1) of the dental insurance plans sponsored by the city; and

cause of the death of a member who
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2. The survivor applies to continue dental insurance. coverage within thirty (30) days of the
death of the member or former member.

C. Nolwnthstandmg the provisions of subsections A. and B. of this section, all retzred members and
_ survivors who receive a retirement or sur\nvorshlp allowance for the month of July 1986 shall
automatically be enrolled inan ellglble dental insurance plan as specn" ied in this part.

D. Ifa member marries subsequent to hlS or her ret:rement or if a former member marries while
receiving monthly allowances pursuant to Section 3.36.1630 or Section 3.36.1640, the memberor
former member may secure dental insurance coverage for his or her spouse only if the member or

_former member applies to add such spouse in accordance wnth the terms of the eligible dental insurance

plan.

E. If a member establishes a domestic partnership subsequent fo his or her retirement or if a
former member establishes a domestic partnership while receiving monthly allowances pursuant to
Section 3.36.1630 or Section 3.36.1640, the member or former member may secure dental insurance
coverage for his or her domestic partner only if the member or former mémber apphes to add such
domestic partner in accordance with the terms of the eligible dental insurance pian. :

F. Notwithstanding the provisions of subsection A. of this section, a former member who meets the
requirements of subsection D. of Section 3.36.2000 but who, within thirty (30) days of first receiving a
monthly allowance, could not enroli in a dental insurance plan because the henefits provided in this Part
15 were not then available to such former member, may enroll in an efigible insurance plan as provided
for in this Part 15 until or on December 31, 2002, only. Upon the death of such former member, the
former member's survivors shall be eligible for continued dental insurarice coverage. Such former

member or survivors must otherwise comply with ail other provisions of this Part 15.

(Ords. 22279, 23889, 24093, 26641, 27712.)

' 3.36.2030 Costs of dental insurance.

The cost of providing dental insurance coverage under this part shall be borne by and paid from the
medical benefi ts account established by Section 3 36.575. ‘

(Ords. 22279, 27768.)

3.36.2040 Eligible dental plan.

 For the purposes of this part, members or their survivors may secure dental insurance coverage only
from:an eligible dental plan with which the city has entered into a contract for the prowsron of dental

benefits as part of the crtys benef ts to city employees.
(Ord. 22279.) |
3.36.2050 ' Limitation on dental benefits.

- A.  ltis intended that the dental benefits provided by this plan meet the requirements of Internal
Revenue Code Section 401(h). Subject to the requirements of the Meyers-Mlllas-Brown Act (California
* Governmerit Code Section 3500 et seq.) and Section 1111 of the San José City Charter, the City
. reserves the.right to amend this part to aliocate costs of prowdlng dental medical benefits as necessary

to satisfy the requarements of said Section 401(h)

B. In the event the contributions required to fund the benefits provided by this Part 15 and the
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medical benefits provided by Part 14, as determined by the board's actuary, would exceed the
contribution limit permitted by Internal Revenue Code Section 401({h) and the applicable reguiations,
then Sectionr 3.36.2030 notwithstanding, all or a portion of the costs set forth in Section 3.36.2030 may
be allocated to the retiree, former member or survivor covered by the dentai plan as needed so that the
contributions made to fund the portion paid from the medical benefits account comply with Section 401
(h). The board, in consultation with its actuary, shall determine the allocation to be implemented unti! this

part is amended pursuant to subsection A. above. :

(Ord. 26416.)

. Part16
RECIPROCITY

Sections:

3.36.3000 Purpose.
~ 3.36.3010 Limitaﬁons on application of thié part.

3.36.3020 Benefits. |
3._36.3030 Special re_deposit proyisféns.
3.36,3040' Information and data.
3.36.3050 Interpretétion of ihis part.
3.36.3060  Modification of rights,

3.36.3070  Costs to be borne by city.

'3.36.3000 Purpose.

The purpose of this Part 16 is to extend to the members of other public agency retirement systems
which adopt similar reciprocal provisions into their retirement ordinances or plans pursuant to Sections
20042, 20043, 31840.2, or 45310.5 of the California Government Code or pursuant to the charter of a

city or a city and county or pursuant to the authority vested in any other public agency of the state of

California (hereafter "reciprocal systems"), and Which have entered info an agreement to establish a
reciprocal retirement system with the California Public Employees’ Retirement System, the rights in this

retirement plan set forth in this Part 16.

(Ord. 24681.)

'3.36.3010  Limitations on application of this part. -

A.  Subject to Section 3.36.3060, the provisions of this Part 16 shall only apply to a person who

: satisﬁes the requirements of paragraph 1. or paragraph 2. of this subsection A.

1. The person is a member of this retirement plan, terminates his or her employment with the
city, and: - :



Page 418 of 436

a. Inthe case where such termination of employment occurs prior to January 1, 1976,
becomes a member of a reciprocal system within ninety days of such termination of employment; or

b. tn the case where such termination of employment occurs on or after January 1, 19786,
becomes a member ofa recrprocal system wathln six months of such termlnatron of employment.

2. Thepersonisa member of a reciprocal system termmates his or her employment pursuant
to which he or she was a member of such recrprocal system, and:

a. In the case where such termination of employment occurs prior to January 1, 19'76,
becomes a 'member of this retirement plan within ninety days of such termination of employment; or

b. ~ Inthe case where such termination of employment occurs on or after January 1, 1976,
becomes a member of this retirement plan within six months of such termination of employment.

B. Except as provided in subsection C. below, the provisions of this Part 16 shall apply only to a
member whose termination and entry into employment resulting in a change in membership from this

retirement plan to a reciprocal system, or from a reciprocal system to this retirement plan, as provrded in -

subsection A. above, occurred after the effective date of September 30, 1994, specified in.the
agreement for reciprocal benefits between the board of administration of the publrc employees

retirement system and the city council of the City of San José.:

- C. The provisions of this Part 16 reiatrng to computation of final compensation shall apply to a
member if such provisions wouid have applied had the member's termination and entry into employment

* occurred after the effective date of the agreement for reciprocal benefits.

(Ord. 24681.)

3.36.3020 Benefits.

The foltowing provisions shall appiy to a member who meets the requirements of Section 3.36.3010:

A.  Notwithstanding Section's 3.36.1630 and 3.36. 1640 the member shall have the right to elect to
leave his or her accumulated contributions on deposit in the police and fire department retirement fund
irrespective of the amount of such contributions or the iength of service credited to the member under
this retirement plan. Such election shall be irrevocable while membership in the recrprocal system

conhnues

B. For the purpose of the calculation of contribution rates of the city and the members the age of
entry for a person entering this retirement plan from a reciprocal system shall be such person s age at

entry into the reclprocat system

C.. The average monthly salary during any period of service as a 'mernber of a reciprocal system

shall be considered compensation to a member of this retirement plan for the purpose of computing final -

compensation for such member if all of the following conditions are satisfied:

1. The member has atfained the age of fifty years; and

2. The member retires concurrentiy under both this retirement plan and the reciprocal system; -

and

3. Atthe time of retirement, the member is credited with such period of service under the
reciprocal system.

———
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D. Solely for the 'purpose of meeting the minimum service requirements for qua!ificétion for benefits
and retirement aliowances under this retirement plan, service shall also include service as an officer or -

employee of a reciprocal system, if all of the following conditions are satisfied:

1. The member has attained the age of fifty years; and

2. The member retires cbncurrent!y under both this retirement plan -and the reciprocal systém;
and e . o o .

3. The salary for service in the reciprocal system constitutes compensation of a member of this

retirement plan for purposes of calculating final compensation.

However, under no circumstances shall such service m a réciprocal system be included iﬁ the
determination of service credit for qualification for medical benefits provided under Part 14 of this
chapter or for qualification for dental benefits provided under Part 15 of this chapter.

E. A member shall be retired for disabiiity and receive a retirement allowance based on the service
credited to the member at the time of retirement during any period in which the member receives a
disability retirement allowance under a reciprocal system, subject to the following limitations:

1. Such allowance shall not exceed an amount which when added to the allowance paid under

the reciprocal system equals the allowance which would be paid for a nonservice-connected
(nonindustrial) disability if all the member's service had been credited under the reciprocal system; and

2. Such allowance shall in no event be less than an annhity which is the actuarial equivalent of
the member's contributions plus interest accumulated thereon at the rate of two percent per annum
calculated as of the retirement date, whether or not the disability is for service-connected (industrial)

" reasons.

~ F.The survivorship benefits or death benefits for a member who dies from nonservice-connected
(nonindustrial) causes as a member of a reciprocal system shall not exceed an amount which when
added to the survivorship and death benefits paid for such member under the reciprocal system equals
the maximum death benefit payable under that system, subject to the following limitations: :

- 1. Such survivorship and death benefits shall be at least the amount of the member's -
accumulated contributions plus the interest accrued thereon at the rate of two percent per annum

 calculated as of the date of death; and

2. Ifdeathis caused by service-connected (industrial) injury or disease in the reciprocal system,
the survivorship and death benefits shall be the amount of the member's accumulated contributions plus
interest accrued thereon at the rate of two percent per annum calculated as of the date of death.

(Ord. 24681.) - .

- 3.36.3030 Special redeposit provisions.

. A. A former member of this retirement plan who terminated city empioyment, other than for
retirement or death, and who withdrew his or her accumuiated contributions and the accrued interest
- may redeposit such withdrawn contributions and accrued intérest and become eligible for the benefits

under this Part 16 if the foliowing requiremients are satisfied:

1. The‘former member meets the fequ’irements of Section 3.36.3010.
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2. The former member redeposits all contributions and accrued interest prev:ousty withdrawn
plus the interest that would have been earned by such contributions and interest, at the retirement fund S

actual earnings rate had they remained on deposit in the retirement fund.

3. Such redeposit is made within the time and in the manner prescribed by the board, such time
not to extend beyond the date of such former member's retirement from this retirement plan or from a

reciprocal system, whichever first occurs.

B. In the event the former member begins redeposit under this section but before all the amounts
specified in paragraph 2. of subsection A. above have been redeposited, the former member dies or

retires from this retirement plan or a reciprocal system:

1. Such amounts as have been redeposited shall be paid to the former member’s estate in the
event of the member's death; or

2. Such amounts as have been redeposrted shali be paid to the former member in the event of
the member’s retirement. . :

(Ord. 24681.)

3.36.3040 . Information and data.

On the request of a reciprocal system, the board shall supply information and data’ necessery for
administration of the recrprocai system as it i IS affected by membersth in and service credited under this

retirement plan.

(Ord. 24681)

3.36.3050 lnte_rpretation of this part.

Interpretations of the provisions of this Part 16 shall be made with refererice to interpretations that
have been made relative to the California Public Employees' Retirement System - 1837 Act County
Employees' Retirement reciprocal provisions upon which these provrsrons are based ,

(Ord. 24681.) o | - o

3.36.3060 Modification of rights.

Ali rights under this Part 16 are subject to modification as may be necessary to conformto
amendments to the Public Employees' Retirement Law or the County Employees' Retirement Law of

1937 as provided in California Government Code Section 20042.
(Ord. 24681.)

3.36.3070 Costs to be borne by city.

A The crty shall contribute to the retirement fund such amounts as are actuanaliy determined to be
necessary to provide funding for all additional costs incurred by this retirement plan because of the
payment of benefits provided by this Part 16 to any members which would not have been provided

“absent the adoptnon of this part,

B. The contributions required of the eity, if any, shall be determined beginnihg with the actua'riai
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valuation performed as of July 1, 1997, or, if no valuation is performed as of that date, the first valuation
performed thereafter, except that an earlier actuarial valuation date may be used if the retirement board
determines that eariier confributions are required to maintain the actuarial soundness of this retirement

plan. ‘

~ (Ord. 24681.)

Part 17

PLAN-APPROVED DOMESTIC RELATIONS ORDERS*

*Editor's note: Ord. 27712, § 16, adopted May 16, 2006 amended Part 17, in its entirety, toread as

herein set out. Prior to inclusion

of said ordinance, Part 17 pertained to similar subject matter. See also

the Code Comparative Table,

Sections:

3.36.3500 Purpose and applicability.

3.36.3516 Compliance with plén—approved domestic relations orders.

3.36.3520 "Domestic relations order” defined. |

3.36.3530 "Participant" defined.

3.36.3540 "Alternate payee” deﬁﬁed.
73.3.6.3550 "Plan—approved dorhestié relations order" deﬁned.

3.36.3560 Dissolﬁtion, termination or légal séparation before the participant _has

separated from city service.

3.36.3570

Dissolution, termination or legal separation after the participant has

separated from city service.

3.36.3640

Conibined account optidn.’

3.36.3580
3.36.3590 | Attemate distfibution option for alternate payee.
'3;3_6.3_600 Separate account obtion.
3.36;3610 Distribution of accumulated contributions in se;.)arateAacco'unt.
- 3.36.3620 Pa'rtici;.)aht's redeposit of contributions réfundéd to alternate payee.
3.36.3630  Monthly allowance for.altemate payee.. . .

Monthly allowance for participant.
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3.36.3650  Designation of beneficiary by alternate payee.
3.36.'3655 No payments resulting in increased benefits.

3.36.3660 - Disability retirement of participant.

- 3.36.3500 Purpose and appllcablllty

A.  The purpose of this Part 17 iS to set forth the requirements’ for plan- approved domestic relations
orders that may be awarded by a court in a dissolution of marriage, termination of domestic partnership,
or legal separation action with respect to commumty property rights in benefits provided by this plan.

8. This part shall appiy only in those dlssolut!on of mamage termmat:on of domestic partnershlp,
or legal separation proceedings which are pending on January 14, 2000, in which the court has reserved
jurisdiction over the retirement benefits or has not yet awarded the benefits, or in which the court issues
a supplemental order with respect to the division of the community property rights in benefits provided by

this plan.

C. If benefits are payable pursuant toa qualified domestic relations order that meets the
requirements of a domestic relations order as defined in Section 414(p) of the Internal Revenue Code,
then the applicable requirements of Section 414(p) of the Internal Revenue Code shall be followed by

- the retirement plan.

(Ords. 27712, 28886.)

3.36.3510  Compliance with plan-approved domestic relations orders.
The board of administration shali comply only with domestic refations ordérs that are plan-approved

domestic relations orders pursuant to this Part. The board shall not authorize payments to an alternate
payee pursuant to any order that does not meet the requirements of a plan-approved domestic relations

order.

(Ord. 27712.)

3.36.3520 "Domestic relations order" defined.
"Domestrc relations order" or "DRO" means any judgment, decree or order (lnctudmg court approval -

of a property settlement agreement) which refates to community property rights in the case of a marital
dissolution, termination of domestic partnership, or Iegal separation and which is made pursuanttoa

state domestlc relations law.

" (Ord, 27712.)

3.36.3530 "Participant” defined.

"Participant” means a member of this plan, a retired member of this plan, or a former member of this
plan who separated from CIty service but left his or her accumulated contributions on deposit with the

plan.

(Ord. 27712.)
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3.36.3540 "Alternate payee" defi ned

' A. "Alternate payee" means the spouse domestrc partner, former spouse or former domestic
partner of a participant of this plan who, as a result of petitioning a court of competent jurisdiction for the
division of community property, has been awarded an interest i in the benefits payab[e to a participant in

this plan.

. B, A spouse domestic partner, former spouse or former domestic partner who is awerded an
interest in such benefits shall not be or become a partrcrpant of this plan by virtue of such award or the

payment of such beneﬁts
(Ord. 27712.)
'3.36.3550,‘ "Ptan-approved domestic relations or'der" defined.
A “PIan«approved domestio'retations'order“ means a domestic relations order which:
1. Sets forth an aiternate payee 'S nght to receive a portion of the benef ts payable to a
pammpant of this plan;
2. Pursuant to Section 2610 of the California Family Code, orders the division of the community

interest in the benefits payable to a participant; and -

3. Meets the requirements of this part.

B. ADRO s a plan-approved domestic relations order only if the plan has been joined in the
dissolution of marriage, termination of domestic partnership, or legal separation action pursuant to
‘Chapter 6 (commencing with Section 2060) of Part 1 of Division 6 of the California Family Code.

C. ADROis a plan-approved domestic relations order 'on!y'if the order clearly Speciﬁes that it:
- 1. * Does not require the plan to provrde any type or form of benefit, or any option, not otherwise

provided under the plan; and

2. Does not require the plan fo provrde benefits (determined on the basis of actuanal value) in
. excess of those provided by the plan.

D. A DRO is not a plan-approved domesﬂc relatlons order if it provides for any of the following:

1.  Payment from this pIan to an altemate payee at any fime prior to the date the partzcrpant has
both separated from cily service and begun to receive payments from this plan except as provided in

Sectlon 3.36.3600, Section 3.36.3620, or Section 3.36.3630.

2. Payment from this plan because of the d:sab:lrty of the alternate payee, except as provided in '
Section 3.36.3580 or Section 3.36.3660. ‘

3. Payment from this plan of any premlum or portlon thereof for medical or dental insurance
- coverage for the alternate payee.

4. Desrgnatron of the alternate payee as a surviving spouse or surviving domestic partner for
the purpose of receiving any surviving spouse benef‘ t, surviving domestic partner benefit, or death
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benefit provided under this plan on account of the death of the participant.

5. The alternate payee to make any contnbutlons to the plan or the retirement fund orto
purchase service credit in the pfan ,

(Ord. 27712.)

3.36.3560 Dissolution, termination or legal separation before the partlt:lpant has
separated from city service. .

If the marital dissolution, termination of domestic partnership or legal separation occurs before the
participant has separated from city service, and the court orders the division of the community. interest in
this plan pursuant to Section 2610 of the Family Code, then the DRO will be a plan-approved domestic
relatlons order if it meets the- requurements of Section 3.36. 3580 or Section 3.36.3600.

{Ord. 27712.)

3.36.3570 Dissolution, termmatlon or legal separatxon after the parﬂmpant has
separated from city service. :

If the marital dissolution, termination of domestic partnershlp, or legal separatlon occurs after the
participant has separated from city service, whether for retirement, resignation or any other reason, and
the court orders the division of the community interest in this plan pursuant fo Section 2610 of the Family

Code then:

A. Inorderfobea plan—approved domestlc relatlons order the DRO must satisfy the requnrements
of Section 3.36.3580." .

- B. The separate account option set forth in Sect:on 3. 36.3600 shall not be available, and the DRO
shall not order the establishment of a separate account for the alternate payee.

C.. The DRO shall notin any way change any election made by the parttcspant at the time of
_ »retlrement or other separation from city service.

(Ord. 27712.)

3.36.3580 Combined account option..

" A. If the court orders the division of the communzty interest in this plan pursuant to Section 2610 of
the Family Code, the board will comply with a DRO which divides the community property interests of a
participant and the participant's alternate payee, prov:ded that the DRO meets all of the following

requirements:

1. Isa pfan-approved domestic relations order under Section 3.36.3550.

2. lncludes the date of the marriage or the date of estabhshmg the domestlc partnershlp and the
date on which the partles separated. .

3.  Includes the last known mailing address of the alternate payee covered by the order.

4. Specsf es the amount or percentage of the participant's monthly benef t, or the participant's
accumulated contributions in the event the pamcrpant elects a w:thdrawal of accumulated contnbutrons
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which is to be paid to the alternate payee or specifies the manner in which such amount or percentage is

" to be determined.

5..  Subject to Sections 3.36.3650 and 3.36.3660, specifies the portion of the participant's - _
monthly disability benefits which is to be paid to the altemnate payee and the time when such payment to

‘the alternate payee is to commence: - - .

' a. Inthe event the participant retires for disability after the date of the dissolution of marriage
or legal separation but prior to the time the participant is eligible to retire for service: or

b. . In the event the participant has already retired for disability as of the date of the

- dissolution of marriage or legal separation.

6. Specifies that the plan shall pay the ajternate payee's portion of the benefits to the alternate

‘payee only at such time or times as the plan makes payments to the participant.

7. 'Speciﬁes that, unless the aiternate payee has elected a life annuity option pursuant to
Section 3.36.3590, payments by the plan to the alternate payee shall terminate when payments to the
participant (or the participant's eligible surviving spouse or eligible surviving domestic partner) terminate.

8. Speciﬁes that the alternate payee shall not be entitled to payment from the plan of any
premium, or portion thereof, for medical or dental insurance coverage. - -

9. Specifies that the alternate p_ayeé shall not be deemed an eligible surviving spouse or eligible
surviving domestic partner under the terms of the plan.

10.  Specifies that the plan may offset any payménts made by the plan to either party for any
amounts to which the other party was entitled, but which were erronecusly paid to the party against

whom the offset is made.

B. In addition to the requirem‘ents of subsection A., the DRO may address the rights of the
alternate payee with respect to the foilowing: ' '

1. In accordance with Section 3.36.3640, the right to designate a beneficiary.

2. The right to elect an alternate distribution option pursuant to Section 3.36.3590.

(Ord. 27712.)

3.36.3590 Alternate distﬁbution option for alternate payee.

A.  Inthe event the alternate payee is awarded a combined account, the alternate payee may elect
an alternate distribution option as provided in this section by filing a written election with the retirement
board on a form provided by the secretary to the board: The election must be fiied no eariier than the B
time the participant files an application for retirement and no later than thirty (30) days after the effective

date of the participant’s retirement. '

B.  Any election made pursuant to the provisions of this section may be revoked by the alternate
payee provided that the revocation is made in writing and is filed with the retirement board no later than

- thirty (30) days after the effective date of the participant's retirement. If the election is not revoked within
thirty (30) days of the effective date of the participant's retirement, the election shall

. be irrevocable and
benefits shall be paid in accordance with the election and the provisions of this plan. '



Page 426 of 436

C. The alternate distribution option consists of an election to have the actuarial equivalent of any
allowance payable to the alternate payee from the combined account applied to provide a lesser monthly
allowance to the alternate payee until the participant's death and, thereafter, to continue such lesser
monthly allowance fo the alternate payee for the life of the alternate payee. '

- D. Any age factor used in the calculation of benefits bayable under the alternate distribution option
shall be based on the ages of the partucrpant and the alternate payee as of the date benefits first become

payab!e to the partrcrpant

(Ord. 27712.)

3.36.3600 - Separate account option

A. Hfthe court orders the division of the community interest in this plan pursuant to Section 2610 of
the Family Code, and the participant has not separated from city service at the time of the entry of the
DRO, the court may order that the accumulated employee contributions and service credit attributable to
periods of the participant's service dunng the marriage shall be divided info two (2) separate and distinct

accounts in the name of the participant and alternate payee respectively.

B. Any accumulated contributions or service credit that are not explicitly awarded by the DRO shall
be deemed fo be the exc'lusive property of the participant.

‘C.  The board will comply wrth a DRO which orders the establishment of separate accounts
provided that the DRO meets all of the following requirements:

1. ls a plan-approved domest:c relatrons order under Sectlon 3.36. 3550

2. Includes the date of the marriage or date of establishing the domestic partnershlp and the
date on wh:ch the parties separated .

3. Includes the last known mailing address of the alternate payee covered by the order.

4. Specifies the amount or percentage of the accumulated contributions and service credit to be
credited to the alternate payee's separate account or specifies the manner in which such amount or

percentage is to be determined.
5. Specif‘ es the rights of the a!ternate payee with respect to the following:

a. Inaccordance with Section 3.36. 3610 the right to a refund of accumulated employee
contrlbutrons and interest.

b. inaccordance with Section. 3:36;3630,, the'righ't to receive a monthly allowance.
¢. Inaccordance with -Section 3.36.3640, the right to designate a beneﬁciary |

6. Specrfies that in the capaclty of alternate payee, the aiternate payee shall not be entitied to
any of the following: . : '

a. Payment from the pian becaUse of the disability of the alternate payeé.

b. Payment from the plan of any death benef t or survivor's benefit payable because of the
death of the partlcrpant ,
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¢. Payment from the plan of any premium, or portion thereof, for medical or dental insurance

‘coverage.
(Ord. 27712.)
3.36.3610 , Dis_tributld’n ot-'accumulated contributions in sepa‘rate acc‘ount.

A."  If the court orders the establishment of separate accounts pursuant to Section 3.36.3600 and,
as of the date of entry of the DRO with the court, the participant is enfitled to less than ten (10) years of
service credit in this plan, the alterriate payee shall receive a distribution of the accumulated
contributions and credlted interest placed in the alternate payee 's account. , ‘

B. If, as of the date of entry of the DRO with the court, the parhc:pant is entitled to ten (10) or more
years of service credit in this plan, the alternate payee may elect to receive a distribution of the
accumulated contﬂbuttons and credtted interest placed in the alternate payee's account o

1. The aiternate payee may make such election at any ttme after the establishment of the
alternate payee's separate account.

2. The alternate payee shall make such election by filing an apphcatmn for dlstnbutlon with the
secretary to the board on a form provided by the secretary. :

C. Any dastnbutlon of accumulated ccntnbutlons made to an alternate payee shall be effective
when the plan deposits in the United States mail a warrant drawn in favor of the alternate payee and
addressed {o the latest address for the alternate payee on file with the plan, or to such other address as

is specifi ed in writing by the alternate payee.

D.  Once a distribution made pursuant to this section becomes effective:
1. The alternate payee may nctr cancel the refund or revcke the election for distribution.

- 2. . The alternate-payee shall be deemed to have permanently waived all rights in this Plan and
all rights to the payment of any other benefits pertaining to the service creditor accumulated =~ -
contrlbutlons or both, in the alternate payee's separate acccunt and , _

3. The alternate payee shall have no right to redeposﬂ the dtstnbuted accumuiated
contributions. -

(Ord. 27712.)
3.36.3620 Participant's redeposit of contributions refunded to alternate payee.

“if an alternate payee receives a refund under Sectlon 3.36.3610, the partic'pant may elect to
redeposit the accumulated contributions and interest refunded to the alternate payee and to receive
credit for the service that had been allocated to the alternate payee.

A.  Such election shall be made within fi ve (5) years after notice to the partlclpant frcm the
secretary to the board of the partlcnpant's option to redeposit the contributions.

B. The participant shall make such election by filing, a. written statement of election with the
secretary to the board on a form prov:ded by the secretary. _

C. Except as provlded in paragraph 1. of subsection F. below, the participant shail not be entitled
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to receive credit for the service that had been allocated to the altemate payee unless prior to the date
the particspant retires the participant redeposits: , .

l' |
, ' 1. All contributions and interest distributed to the alternate payee; plus

. 2. Al additional interest which would have been eamed on the dlstnbuted contnbutions and
* interest at the actual rate eamed by the retirement fund, as of the date the partlcrpant elects to redeposit,
if the contributions and interest had not been distnbuted to the alternate payee; plus

3. Intereston the unpald balance from the date the participant ¢ elects the redeposrt to the date
all such moneys and interest are fully redeposﬂed into the retlrement fund, at the actuarial rate in effect

on the date the parhc:pant files the election.

D. Such redepos1t shall be made wrthm the time and in the manner provided by the board.

E. I the participant does not make the election W|thm the tlme provided herein, the partlcrpant shall
be deemed to have elected not to have such service credited to the participant.

F. [f the participant elects to redeposit contributions and interest refunded to the alternate payee
but does not redeposit all reqmred amounts plus interest within the ttme and in the manner provided by

the board, then
1.  ifthe failure to complete the redepos_it is because of the death of the participant, while a

member of this plan but prior to retirement, the participant shall be credited with the amount of service -
‘which is determined by the board to be attributable to the amount of payments made as of the date of

the participant's death.

: 2. If the failure to complete the redeposit is for any reason other than the death of the
participant prior to retirement, any payments made pursuant to the election shall be credited to the -
participant's accumulated contributions account but the patticipant shalt recelve no servrce credit that

had been allocated to the alternate payee.

(Ord. 27712.)

3.36.3630 Monthly allowance for alternate payee.

A.  Analternate payee who has been awarded a separate account shall be pald a monthly
allowance from the retirement fund, for the life of the alternate payee if all of the following COl‘ldIthﬂS are

- satisfied:
1. The alternate payee has not received a refuhd of accumulated contributions.

2. Notwithstanding any service credit awarded to the alternate payee as of the date the
‘ alternate payee files an application for monthly benef fs: : :

a. The participant is eligible to retire for service under provrsrons of this plan or

b. In the case where the participant retired for disability or died pnor to becoming eligible for
service retirement, the partrcrpant wouid have been ellg:ble to retire for service had the participant

continued working; or

C. ln the case of a participant who left city service without retiring, the participant is eligible to
recelve a monthly allowance under Section 3.36.1640, or wouid have been eligible had the participant
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not elected a refund of his or her accumulated contributions;

3. . The aiternate payee has attained at least fifty (50) years of age.
4. The alternate payee files a written application for monthly benefits with the secretary to the
board on a form provided by the secretary. : '

5. The board approves the payment of sucﬁ monthly allowance.

B.  The monthly aliowance to the aiternate payee shall begin to accrue on the later of the date
designated in the alternate payee's application or the day following the date of the court order dividing
the community property of the participant and the altetnate payee. In no event shall the monthly .
aflowance begin to accrue eariier than the first day of the month in which the aiternate payee's

application is received by the secretary to the board.

. C.  Subject to the provisions of Section 3.36.3650 and 3.36.3660 and subsection D., unless a
different caiculation is expressly provided in the domestic relations order: -

in the case where the participant separated from service prior to February 4, 2000, and

1.
| compensation, the amount of the

subject to a maximum of forty (40} percent of the participant's fina
monthly aliowance payable to the alternate payee shall be:

' a.  Two and one-half (2 1/2) percent of the particibant‘s final compensation for each of the
first ten'(10) years of service credit credited to the alternate payee’s separate account; plus -

- b.  Three (3) percent of the participant's final compensation for each year of ser\_/ice credit
credited to the alternate payee's separate account that is in excess. of ten (10) years.

2. Ex_cépt as provided in pafagraph 3. or paragraph 4. below, in the case where the participant
separates from service on or after February 4, 2000, and subject to a maximum of forty-two and one-half
(42 1/2) percent of the participant's final compensation, the amount of the monthly aliowance payabie to

the alternate payee shall be:

| a. Two and one-half (2 1/2) percent of the panicipa_nt's final compensation for each of the -
first ten (10} years of service credit credited to the alternate payee's separate account; plus

Three (3) percent of the participant's final compenséltion for each of the next two and one-

b.
ars of service credit credited to the alternate payee's separate account; plus

half (2 1/2) ye

Four (4) perceﬁt of the participant's final compensation for each year of service credit

c. E .
alternate payee's separate account that is in excess of twelve and one-half (12 1/2)years.

credited to the

| 3. In the case where the participant was employed in the police department and sepérates from -
service on or after July 1, 2006, and subject to a maximum of forty-five (45) percent of the participant's
final compensation, the amount of the monthly allowance payable to the alternate payee shall be:

a. Two and one-half (2 1/2) percent of the parﬁdfpant‘s final compensation for each of the
first ten (10) years of service credit credited to the alternate payee's separate account; plus

- b. . Four (4) percent of the participant's final 'com_pénsation for each year of service credit
credited to the aiternate payee's separate account that is in excess of ten (10) years. - -

| 4. In the case where the participant was employed in the fire depértment‘and separates from
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service on or after July 1, 2008, and subject-to a maximum of forty-five (45) percent of the participant's
final compensation, the amount of the monthly allowance payable to the alternate payee shall be:

a. Inthe case where the alternate paye'e s account is credited with less than ten (10) years
of service credit, two and one-half (2 1/2) percent of the participant's final compensatlon for each year of
service credit credlted to the attemate payee's separate account

b. Inthe case where the alternate payee's account is credlted with ten (10) or more years of
service credit, three (3) percent of the participant's final compensation for each year of service credit
credited to the alternate payee's separate account. ‘

- D. In the event the alternate payee elects to receive a monthly benefit before the nonmember
spouse reaches age fifty-five (65), the altemate payee’s monthly benefit shall be reduced by an amount
calculated in the same manner as the reduced monthly service retirement allowance of a member under

subsection B. of Section 3.26.810.

E. Forthe purposes of thts section:

i.  Ifthe alternate payee elects to receive a monthly allcwance prior to the date the participant
retires, "final compensation” means the monthly final compensation of the participant as of the effectlve

date of the first payment ef the alternate payee's allowance.

2. I the participant retired either for service or dfsab|t|ty prior to the effectlve date of the
payment of the alterate payee's allowance, "final compensation" means the monthly final compensatlon '

usedin calcu!ating the participant's retirement allowance.

F.  Monthly atlowances payabie to the alternate payee shall be mcreased by cost-of-living
adjustments in accordance with Chapter 3.44.

(Ords. 27712, 27721, 28300.)

3. 36 3640 Monthly allowance for partlclpant

A. [fthe court orders the establishment of separate accounts pursuant to Sectron 3.36. 3600 and,
as of the date the participant separates from service, the alternate payee has not received a distribution
pursuant to Section 3.36.3610, then the monthly allowance payabte to the participant upon the
partlcrpant's eligibility for a monthly & atlowance shali be:

1. The monthly allowance that would be payable to the participant if no separate acccunt had
been estabhshed Iess _

2. The monthty allowance payable to the. altemate payee pursuant to subsectlcn C. of Section
3.36.3630. . _

B. If the court orders the establishmient of separate accounts pursuant to Section 3.36. 3600 and,
as of the date the participant separates from service, the alternate payee has received a distribution
pursuant to Section 3.36.3610 but the participant has received credit pursuant to Section 3.36.3620 for
the service that had been allocated to the alternate payee, then. the monthly allowance payable to the
- participant upon the participant’s eligibility for a monthly allowance shall be the monthly allcwance that

- would be payable to the participant if no separate account had been establlshed

C. Ifthe court orders the establishment of separate accounts pursuant to Section 3.36.3600 and,
as of the date the participant separates from service, the alternate payee has received a distribution
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pursuant to Section 3.36.3610 and the participant has not made a redeposit pursuant to Section
3.36.3620, then the monthly allowance payable to the participant upon the participant's eligibility for a

monthly allowance shall be:

1. - The monthly allowance that would be payable to the participant if no separate account had

| been established, iess

2. The monthly allowance tﬁat would have been payable to the alternate payee pursuant fo
- subsection C. of Section 3.36.3630 if the alternate payee had not received a distribution.

(Ord. 27712.)

3.36.3650 Designation of beneficiary by alternate payee.

A The alternate payee who has been awarded a combined account may designate a béne‘ﬁciéry

to receive amounts which would be payable to the alternate payee but for the death of the alternate
payee. : '

B. The alternate payee who has been awarded a separate account may designate a beneficiary:
e payee'é account in the case where

. 1. To receive the accumulated contributions in the alternat
the alternate payee dies prior to receipt of payment.

‘ 2. To receive any accumulated contributions remaini_hg- in the alternate payee's separate
account or to receive any.unpaid allowance payable at the time of the alternate payee's death.

C. The beneficiary shall be a natural person or persons. The designation may be by class, in which
case the members of the class living at the time of the alternate payee's death shall be entitled as
beneficiaries and shall take in equal shares uniess otherwise specified by the alternate payee.

D. A designation of a beneficiary shall be filed with the secretary to the board on a form provided

by the secretary.

- E. . Thealternate payee may revoke or change the designation of a beneficiary at any.time prior to
the. nonmember spquse's death. Any revocation or change of a designation of a beneficiary shall be in
writing on a form provided by the secretary to the board, shall be notarized by a notary public, and shall

be filed with the secretary.
F. If the alternate péyee does not designate a beneficiary or if all designated beneficiaries
predecease the alternate payee: : o ; :

1. Inthe case of a alternate payee who has been awarded a combfned account, any payments
which would have been made to the alternate payee but for the death of the alternate payee shail be

paid to the alternate payee's estate.

has been. awarded a separate account, any

2. Inthe case of an alternate payee who ha
accumulated contributions remaining in alternate payee's separate account and any unpaid monthly
allowance payable at the timé of the altemate payeeé's death shall be paid to the alternate payee's

_ estate, -

G. Nothing in this section shall be deemed to mean thatany alternate distribution option elected by
an alternate payee shall continue beyond the death of the alternate payee. Payments of any-amounts
under an alternate distribution option cease upon the death of the alternate payee. Payment of any such
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amount to the alternate payee's beneficiary or estate is expressly limited to the monthly allowance, or
portion thereof due but unpaid for the month in which the death of the alternate payee occurs.

(Ord. 27712.)

3.36.3655 No payments resulting in increased benefits.

A. Underno c:rcumstances shall the board or thss plan be required to make payments in any .
manner that would result in an increase in the amount of benefits provided under th:s plan.

B. Ail benefits payable from this plan shafl be deterr‘nined on the basis of the actuarial assumptions
and interest rates that are specifically set forth in this plan, or the economic and demographic actuarial
-assumptions and interest rates adopted by the board in those instances where'the board has such

authority under the provisions of this plan.

C. Any age factor used in calculation of benefits to the aiternate payee sheﬂ_be based on the age
of the alternate payee at the time benefits commence or, in the case where the alternate payee elects an
alternate distribution option pursuant to Section 3.36. 3590, as of the date benefi ts first become payable

to the partICIpant

(Ord. 27712.)

13.36.3660  Disability retirement of participant. ‘

A. Ifthe participaﬁt retires for disability, the combined benefit payments to both the participant and

the alternate payee shall not exceed the amount that would otherwise have been paid to the participant -
alone.
B. Inthe case where the altemate payee has been awarded a separate account, no paymeht shall-

be m.ade to the alternate payee until such time as the participant would have been eligible for a service
retirement had the participant continued working. Dlsabinty benef ts shall be allocated between the

participant and the alternate payee as follows:

1. Until the date the part;crpant would have beeh eligible for a service retirement or the date the »

aliernate payeé applies to receive a monthly allowance, whichever date is later, disability retirement
benefits shall be paid to the participant without regard to the service credit awarded to the alternate

payee.

2. Once the participant would have been eligible for a service retirement had the participant
continued working and the alternate payee applies to receive a monthiy allowance from: the retirement’
fund, the amount of the monthly aflowance payable o each party shail be determined as though the

participant had retired for serwce
(Ord. 27712.)

, Part 18
PURCHASE OF ELIGIBLE PRIOR MILITARY SERVICE

Sections:

3;36.3700 '_Eligib!e prior military service.
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3.36.3710  Eligibility requirements.

3.36.3720 Cost of additional benefit for_m‘ilitarj service.
3.36.3730 Method of payment. | |
3.36.3740 Service c'redit?

3.363750  Limitations.

3.36.3760  Costs of actuarial determinations.

3.36.3700 Eligible prior military service.

A. Subject' to the conditions, fimitations and requirerhehts of this Part 18, a member of this plan
may purchase service credit in this plan for eligible prior military service.

B. For the purpose of this part, "eligible pribr military service" means active service with the Armed
Forces or the Merchant Marine of the United States, including time during any period.of rehabilitation
afforded by the United States government other than a period of rehabilitation purely for educational

purposes, where all of the following conditions are satisfied: , _ .
1. The military service was performed prior to the member's first employment by the City of San .
José. ' :

2. The military servi

ce'is not eligible for service credit in this plan under any provisions other
- than this Part 18. ' : '

A 3. The member does not receive any service credit toward a military pension'for the same
period of time. o ‘ .
7 4. The member does not receive ahy service credit in a reciprocal system (as described in Part
16 of this chapter) for the same period of time. -

6. The military service is continuous; provided, however, that a member may select which of
two or more periods of continuous military service for which the member elects to purchase service

credit in this plan. '
6. The military service for which the member elects to purchase service credit does not exceed
four years. - . . : :

C. Inthe event there is any dispute regarding a member's eligibility to purchase prior military
service, the amount of eligible prior military service, the contributions required or the actuarial reduction
in the monthly retirement benefit required for the purchase, or the amount of service fo be credited to a
member, the board shall determine the issued based on the relevant information presented to the board.

(Ord. 26464.)

3.36.3710  Eligibility requirements.
" In order to purdhase service credit for eligible prior military sérvice, the member must satisfy all of the
following conditions: : : - : :
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A.  The member must separate from city service by reason of retirement on or after August 21,
2001. A person who separates from c:ty service for any reason other than retirement shall not be eligible
to purchase service credit for eligible prior military service, regardiess of whether the person elects to '
leave hlS or her contnbutlons on deposit with the retirement fund. »

: B. The member must file with the secretary to the retirement board a written notice of election to
purchase serwce credit for ehglble prior milltary service.

- C. Within thirty days after fi Img the notice of election, the member must refire for service or
disabmty under the provnsnons of this chapter

D. The member must make an urrevocable electlon to pay the full cost of the additional benefit to
the member as determined pursuant to Section 3.36. 3720 ‘ :

(Ord. 26464.)

3.36.3720 Cost of additional benefit for military service.

A.  The member shall pay the full cost of any and afl additional benefits that accrue to the mentber
or the member's survivors as a result of the purchase of service credit for elagtble prior military serwce

B. . The cost of the additional benefits shall be actuanally determined as the difference between (a)
the value of the benefits calculated including service credit for the eligible prior military service and (b)
the value of the benefits calculated without service credit for the eligible prior military service.

C. The cost of the additional benefits shall be determined using the interest rate and life
expectancy tables used in determining the actuarial equivalents of the optuonal settlements provided

under Part 9.5 of this chapter

D. The cost of the additional benefits shall include c‘ost'-of-livingFadjustments'provided under

* Chapter 3.44.

E. Forany member who, at the time the notice of election is filed, would not be eligible for a
service retirement pursuant to this chapter unless the member received service credit for the eligible
prior military service, the cost of the additional benefits shall be determined assuming that the member's
final compensation would remain unchanged from the date of the member's retiremént to the date the
member would have first been eligible for a service retirement had the member not elected to purchase

service credit for eligible pnor military service.
- F. _ If the member elects the installment payment option under Section 3.36.3730.A.2, the

calculation of the cost of the additional benéfits shall include an interest factor on the outstanding
balance. The interest factor shall be at the interest rate used in determining the actuarial equwaients of

the optional settlements provided under Part 9.5 of this chapter.
(Ord. 26464.)

3.36.3730 Method of payment.
A.  The member must pay the full cost of the additional benefit:

1. By making a lump sum payment to the retirement fund phor to the member's retirement;
provided, however, that this option shall not be permitted if such payment would exceed the limitations of

‘Section 415 of the Internal Revenue Code:; or
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2. By making instaliment payments by executing an irrevocable written election to have the
‘member’s monthly retirement benefit actuarially reduced for a period of time selected by the member;
provided that such period shall not exceed eight years from the effective date of the member's _
retirement, and provided that the payments do not exceed the limitations of Section 415 of the Internal

Revenue Code: or

3. By making a combiriation of a Iﬁmp sum payment and installment payments as described in

paragraphs 1. and 2. above.

B. No person shall be perm,itied to purchase service credit for eligible prior military serviée by

making instaliment payments if: |

1. The required actuarial reduction would exceed the monthiy retirement benefit otherwise

payable to the member; or -
2. The required deduction from a surviving spouse's benefit under Section 3.36.3740.B. would
exceed the monthly benefit otherwise payable to the surviving spouse. '

(Ord. 26464.)

3.36.3740 Service credit.

A.  Upon the member's retirement, the member shall be given service credit for the'e'ligible prior

military service the member has elected to purchase.

B.  If a member eiects fo purchase service credit for eligible prior military service and pay the
contributions and interest specified in this part by making installment payments but fails to complete the
required payments because of death before the end of the instaliment payment period, the unpaid
contributions and interest shall be deducted from any benefits paid to an eligible surviving spouse. Such
deductions shall be in the same dollar amount as the amount of the actuarial reduction in the member's

benefit and shall be made for the time remaining in the installment payment period elected by the
member, ' : ,

(Ord. 26464.)

3.36.3750 Limitations.

Under no circumstances shall the service credit for eligible prior military servicé be included ih the
determination of service credit for qualification for medical benefits provided under Part 14 of this
chapter or for the qualification for dental benefits provided under Part 15 of this chapter.

(Ord. 26464.)

3.36.3760 Cbsts of actuafial determinations.

The retirement plan shall bear the cost of one calculation of the full cost of the additional benefits. in
the event the member fails to retire within thirty days of filing the notice of election described in Section
3.36.3710, cost of the additional benefits shall be recalculated so that it is determined within not more
than thirty days prior to the effective date of the member's retirement and the member shall bear the cost

of such calculation.

(Ord. 26464.)
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San Jo'ée. CA Code of Ordinances’

o " Chapter 3.40 -
INCREASE IN CERTAIN MONTHLY ALLOWANCES

Sections:

3.40.010 Increases in certain monthly retirement allowances payable for any month after
December 31, 1968. ‘ - o

. 3.40.020 Increases payable to genéin survivors of certain deceased members or former
members of certain city retirement plans who retired on or prior to December 31, 1966.

3.40.030 Increases payable to certain survivors of certain deceased members of certain city
retirement plans or systems who died on or prior to December 31, 1966, while still in the service

of the city and prior to retirement.

- 3.40.040 - Increases payable for any month after December 31, 1968, pursuant to Section
3.36.1630 or 3.36.1790 to certain survivors of cerfain deceased former members of the city
retirement system of which the above secfions are a part, who died on or before December 31,
1966, after leaving the service of the city and before becoming entitled to any allowance under

said sections.

3.40.050 Determination of time of retirement.

3.40.060 Limitations and exceptions.

3.40.070 tncreased-‘cost‘s to be charged to city.

5.40.080 Resewed power of councii to arﬁend, modify or -re'beal provisions of Chaptef 3,40..

3.40.081 Increasés in certain moAnt'hly retirement al!owénces and survivorship allowarnces
payable for any month after July 1, 1980. -

3.40.010 - Increases in certain monthly retirement allowances bayéble for_"any month after Decémber.
31, 1968. : '

Subject to and except as otherwise provided by other provisions of this Chapter 3.40, each monthly retirement
allowance which becomes payable under any retirement plan or system of the city (excepting the Federal Old Age and
- Survivor's Insurance System or any other federal or state social security system) for any month after December 31,

1968, to any member or former member of any such city retirement plan or system because of his retirement under such
city plan or system on or before December 31, 1966, from or on account of his service to the city, shall be increased by
the percentage set forth in the follfowing Table 1 opposite the period of time within which such member or former

member retired from or because of service to the City of San José, as follows:

Table 1

Pariod.of Time
Jan_ 1,193, fo Dec. 31, 1941 1
[Jan. 1, 1942, 16 Dec. 31, 1842 ]
{Jan. 1, 1943, 1o Dec. 31, 1043
- [Jan. 1, 1944, 1o Dec..31, 1945
an. 1; 1946, o Dec. 31,1946 852
Jar 1. 1847, 1o Dec. 31, 1048 [2.1.
Jan. 1, 1949, to Dec. 31, 1949 - J4B6
Jan. 1, 1950, to-Dec. 31,1950  |51.4
Jan. 1, 1951, to Dec. 31, 1951  |39.7

http://saniose.amlesal.com/alnscrints/oet-content asnx /21 /mn1n
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Jan. 1, 1952, to Dec. 31, 1855 333
Jan. 1, 1956, to Dec. 31, 1956  [30.6
Jan, 1, 1957, to Dec. 31, 1957 . 252
Jan. 1, 1958, to Dec. 31, 1958  |20.7
Jan. 1, 1959, to Dec. 31, 1959  [19.8
Jan. 1, 1960, to Dec. 31, 1860  |17.1
Jan. 1, 1961, to Dé& 31, 1961 [16.2
Jan. 1, 1962, to Dec. 31, 1962 14.4
Jan. 1, 1963, to Dec. 31,1963 {126
[Jan. 1, 1864, o Dec. 31, 1964 |10.8.
Jan. 1, 1965, to Dec. 31, 1965 8.0
Jan. 1, 1966, to.Dec. 31, 1966  {7.2

(Prior code § 2904.400.)

3.40.020 Increases payable to certam survivors of certam deceased members or former members of
, certam city’ retlrement plans who retrred on or pnor to December 31, 1968.

Subject to and except as otherwise provided by other provisio’ns of this Chapter 3.40, each monthly survivorship
allowance which becomes payable under and pursuant to the provisions of Part 8, survivorship and death benefits of
Chapter 3.36 of this Code, or under and pursuant to the provisions of Part 19, Optional Setflemnents of Chapter 3.24 of
this Code, or under and pursuant to the provisions of Section 3.36.1630 or 3.36.1780 or for any month after December

. 31,-1868, to any beneficiary (designated pursuant to Section 3.24.1820, 3.24.1930 or 3.24.1940 of this Code), or any

. survivor, of any deceased member or deceased former member of the crty retirement plan or system of which the above
provisions of the San José Municipal Code are a part who retired on or prior to December 31, 1866, under and pursuant
to such retirement plan or system from or on account of his service to the city, shall be rncreased by the percentage
specified in Table 1 set forth in the preceding Section 3.40.010 opposite the period of time within which such member or

former member retired from or on account of service to the city.

(Prior code § 2904.401.)

3.40.030 Increases payable to certain survivors of certain deceased members of certain c:ty
retirement plans or systems who died on or prior to December 31, 1966 whrle still in the service of the

city and prior to retirement.

Subject to and except as otherwise provided by other prowsrons of this Chapter 3.40, each monthly survivorship
allowance which becomes payable under and pursuant to the provisions of Part 8, Survivorship and Death Benefits of
Chapter 3.36 of this Code, or uitder and pursuant fo the prowsnons of Section 3.24.2040 of the San'José Municipal
Code, for any month after December 31, 1968, to any survivor of any deceased member, of the city retirement system or
plan of which the above provisions of the San José Municipal Code are a part, who died on or prior to December 31,
1966, while still in the service of the city and prior to retirement, shall be increased by the percentage specified in Table
1 set forth in Seéction 3.40.01¢ of this chapter opposrte the period of time within’ whlch sard deceased member died.

{Prior code § 2904.402.)

'3.40.040 Increases payabfe for any month aﬂer December 31, 1968, pursuant to Section 3.36, 1630 or
3.36.1790 to certain survivors of cértain deceased former. members of the city retirement system of
which the above sections are a part, who dled on or before December 31, 1966, after leaving the
service of the city and before becoming entrtled to any allowance under said sections.

Subject to and except as otherwrse provided by ¢ other prowsrons of this Chapter 3.40, each monthly survivorship
aliowance which becomes payable under and pursuant to the provisions of Section 3 36 1790 of this Code for any
‘month after December 31, 1968, to any survivor of any deceaséd formér member of the city retirement pian or system of
which the above code provisions are a part, who died on or prior to December 31, 1966, after leaving the service of the
city and before becoming entitled to any allowance under Section 3.36.1630 or Section 3.36.1790 of this Code, shall be
increased by the percentage specified in Table 1 set forth in Sectron 3.40.010 opposrte the penod of time within which

‘such former member died.



'Page 3 of58

(Prior code § 2004.403.)

3.40.050 Determination of time of retirement. .

For purposes of this Chapter 3.40, a member or former member of any retirement plan or system of the city whose
employment by the city was terminated by his retiring theérefrom pursuant to such plan or system shall be deemed to
- have retired from service of the city as of the day immediatgly following the st day of his employment by the city: and a
member or former member of any.stich refirement plan or systém whose employment by the city was ferminated by
resignation, layoff of discharge prior to the time he becameé eligible Uinder monthly retirement allowancs, but who
subsequently became eligible under said plan or system to rec

eive a monthly allowance pursuant to the provisiogns of
Section 3.24.510, 3.36.1630 or 3.36,1790 of this Code or any other provision of any retirement plan or system of the city
which.permits a member of any such plan or system, upon te '

‘ rmination of his employment with the city, to leave his
contributions in the plan or system, pay subsequent additional contributions as may be required and subsequently, upon
reaching a specified age, receive a monthly allowance unde

r such plan or system on-account of his previous service

with the city, shall be deemed to have retired on account of his service to the city as of the first day of the first month for
which he receives or is entitied {o receive, a monthly ailowance pursuant to the above-specified sections or provisions,
and in such case his said morithly allowance shall be deemed to be a monthly retirement allowance. :

(Prior code § 25804.404.)

3.40.060 Limitations and exceptions.

A.  Anything elsewhere in this Chapter 3.40 to the contrary hohfvithstanding, none of the provisions of this Chapter

3.40 shall be deemed to authorize or provide fo;:
1. Any increase in the amount of any mdnthly allowance which was, is or may become payable under any
retirement plan or system for any month, or portion thereof, preceding January 1, 1969; ‘

2. Any increase in the amount of any monthly allowance which was, is or may become payablé to ahy member
or former member of any refirement plan who did not retire thereunder on or prior to December 31, 1966, or who, if he
did retire thereunder on or prior to said date, is not living as of January 1, 1969; or

3. Any increase in the amount of any monthly allowance which was, is or may become payable to any survivor .
or survivors of any member or former member of any retirement plan who retired or retired thereunder after December
31, 1966; or : ' '

Any iricrease in the amount of any monthly allowance or portion thereof purchased by additional
§DO, 3.20.410, 3.24.590 or 3.24.740, or other

4.
coniributions of any employee pursuant to the provisions of Section 3.20.
similar. sections of the San José Municipal Code; or

"~ 5. Anyincrease in the amount of any'a!!owance or payment paid, payable or made pursuant to the Workmen's
Compensation Act of the state or other similar law, ordinance or regulation; or '

B. Anyincrease in the amount of any allowance or payfnent paid, payable or made pursuant to the provisions of
Section 3.24.510 of this Code unless the member or former member because of whose service such an allowance is
payable has or had to his credit in the retirement system of which said section is a part, at the time of commencement of

- his retirement, at least five years of service. .
{Prior code § 2904.{105.)

3.40.070 Increased costs to be charged to city.

The respective retirement boards of the city shal, for those retirement pldns or systems over which they have.
jurisdiction, compute the amounts by which the increased monthly retirement allowances and increased monthly
survivorship allowances paid pursuant to the provisions of this Chapter 3.40 exceed the monthly retirement alfowances
and monthly survivorship allowances which would otherwise be payable under such plans or systems in the absence of
this Chapter 3.40, and shall charge any such increase to the city, so that there shall be no increase in contributions
required from employees or from those entitled to such increases. The city shall, each quarter year, reimburse each -
retirement system for the amount of such increases in the preceding quarter years because of the provisions of this

Chapter 3.40.
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(Prior code § 2904.406.)
3.40.080 Reserved power of couneii to amend, modify or repeal provisions of Chapter 3.40,

The cnty council may amend, modify or repeal al! or any of the provisions of this Chapter 3.40 any time or from trme-
to-fime in order to increase, reduce or extmgursh the i rncrease in montﬁly allowances herein provided for, and the )
enactment of this chapter shall notin any way be deeried to’ give any- person any lrrevocabte or vested right to the
increases herein provided for, such i lncreases bemg granted subject to the reservations herern menhoned

(Priot code § 2__904.407.)

3.40.081 Increases in certam monthly retirement allowances and survivorship allowances payable
for any month after July 1, 1980 )

Subject to the provisions of Section 3.40.080, each monthly retlrement allowance and each monthly survivorship-
aliowance which becomes payable to ary person by réason of the provisions of any retirement plan or system of the
" city, not including this section, by reason of the retirement or death of a member, on or before June 30, 1975, in the case
of a member of the retirement systems emhraced by Chapters 3.16, 3.20, 3.24 and 3.28 of the San José Municipal
-Code, and on or before June 30, 1972, in the case of 2 member of the systems embraced by Chapters 3.32 and 3.36 of
the 8an José Municipal Code, shall be increased each month from and after July 1, 1980 in the case of retirement .
allowances by the amount of four dollars and eighty-eight cents times the full years of $érvice of the member to whom
payment is made, and in the case of survivorship allowances by the amount of fwo dollars and forty-four cents times the
full years of service of the deceased member to whose survivor payment is made. Notwithstanding the foregoing, if
monthly survivorship allowances are to be paid to more than one survivor of a deceased member, in noevent shall the
total of all monthly retirement allowances to be paid to all such survivors exceed the sum of two dollars and forty-four
cents times the full years of service of the deceased member, and the monthly survivorship allowance of each survivor

shail be mcreased in accordance with the following formuia;

Amount of monthly .= $244 x Full years of serviceof x - Amount of monthly survivorship aliowance
survivorship allowance deceased member paid to the particular; survivor in question

to be paid to a ' : : o Total monthly

particular survivor : survivorship allowance
’ paid to all survivors of
the deceased member .

in no event shall any such increase provided for herein apply or be paid to any member who retires for service with
less than five years of service or to the survivor of any such member. Any increases provided for hereunder shall be

funded pursuant to Section'3.40.070.
(Ord.20316)
Chapter 34

SURVIVORSHIP ALLOWANCES FOR SURVIVING SPOUSES OF FORMER MEMBERS OF POLICE OR
FIRE DEPARTMENT . _

Sectionef
3.41.010 Definitions.
3.41.020 Regular survivorship allowance.
3.41.030 Cost-of-living increases or decreases.

3.41.040 Costs to be borne by city.

3.41.050 © Reserved power of council to amend, mbdify or repeal provisions of this chapter.

341010 Definitions.
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Uniess the cbntext otherwise requires, as used in this chapter the following terms have the followingr meanings:
’ 1. " Chapter 3.32 plan” means the police and fire department retirement plan established under Chapter 3.32 of
Title 3, including any retirement plari continued in existence under said Chapter 3.32. : )

police department or fire debanment_who retired (for

2. "Former member" means a former member of the
12, 1960, and died after Decef_nber 31, 1979.

service or disability) under the Chapter 3.32 plan prior to April

. 3. "Surviving spouse” means the person surviving a former memiber to whom such former member was married
both at the time-of such former member's retirement and at the time of such former member's death, and no other

person.

4. "Former member's refirement allowance” means the amount of monthly refirement aflowance which a former
member was entitled to receive under the Chapter 3.32 plan, inciuding increases therein up to.the time of his death -
authorized under the provisions of Chapter 3.40 and Chapter 3.44 of Title 3. ‘ .

(Prior code § 2904.420; Ord. 20041.)

3.41.020 Régul_ar survivorship allowance.

. Upon the death of a former member, the surviving spouse of the former member shall, upon the death of the
decedent and until the death of such surviving spouse, be entitled to receive, and shall be paid, a monthly survivorship
allowance equal to fifty-six and twenty-five hundredths percent of the former member's retirement allowance.

{Prior code § 2904.421; Ord. 20041.)

3.41.030 Cost-ofiving increases or decreases,

The survivorship allowance payable under the provisions of Section 3.41.020 shall be increased or decreased in the
same way that survivorship allowances subject to the provisions of Chapter 3.44 of Title 3 are increased or decreased
under the provisions of said Chapter 3.44; provided that in no event shali any survivorship allowance authorized under
this chapter ever be decreased beiow the amount the recipient is entitled to under Section 3.41.020. To this end, the -
. provisions of said Chapter 3.44 shall be deemed to apply to the survivorship allowance provided for under this chapter,

butonly to the extent necessary to effectuate the purposes of the preceding sentence. To the extent that any of the .

provisions of said Chapter 3.44 are not required to effectuate said purposes, they shali not be deemed to apply to this
chapter, and to the extent that any of the provisions of said Chapter 3.44 are inconsistent with the provisions of this
chapter, the provisions of this chapter shall govern and control. {For example, and without limiting the generality of the
preceding sentence, the provisions of Section 3.44.020 shall not be deemed to apply to this chapter.)

 (Prior code § 2004.422; Ord. 20041.)

3.41.040 Costs to be borne by city:

The cost of the survivorship allowance provided under Sections 3.41.020 and 3.41.030 shall be bome entirely by the
city and shall not be charged fo the police and fire department retirement fund or to the police and fire cost-of-living fund.
However, atthough the cost of such allowance shail not be borne by said funds, such aflowance may, at the option of the
City, be disbursed through said funds, provided that the city contributes and pays into said funds the-full amount of the

moneys required for the payment of such allowancs,

(Prior code § 2004.423; Ord. 20041.) o

3.41 .050 . Reserved power of council to amend, modify or repeal provisions of this. chapter.

_ " The &ity council of the'City 6f San José may'a'.me.nd; modify or repeal all or ahy of the proviéions of this Chahte,n 3.41
at any time or from time fo time in order to increase, reduce or extinguish the monthly allowances herein provided for,

and the enactment of this part shall not in any way be deemed to give any person any irrevocable or vested right to the
monthly allowances herein provided for, such allowances being granted subject to the reservations herein mentioned,

(Prior code § 2904.424; Ord. 20041.)
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- Chapter 3.42
INCREASE IN CERTAIN MONTHLY ALLOWANCES PAYABLE FROM THE POLICE AND FIRE
DEPARTMENT RETIREMENT PLAN _

. Parts:
1 Increase Based on Benefit Years o :
2 Increase Based on rnitial Allowance
Part 1
INCREASE BASED ON BENEFIT YEARS
Sections: -

3.42.010 Definitions.

3.42.020 Increase in allowance payable for any month after September 1, 1 986.

3.42.030 Costof increase.
3.42.040 Cost of living increases or decreases. |

3.42.050 ' Reserved power of council to amend, modify or repeal brovisions of this part.

3.42.010 Deﬁnitions. _

For the purposes of this Part 1 certain words and phrases are defined in this section and shall be construed as set
forth herein unless it is apparent from the context that a different meaning is intended. .

A.  “"Monthly allowance” means the monthly retirement allowance or the monthly survivorship allowance payable
pursuant to the provisions of Chapter 3.32 or Chapter 3.36 of this Code, including any increase in any monthly
allowance payable pursuant to Chapter 3.40, Chapter 3.41 or Chapter 3.44 of this Code.

B. "Benefit years" means the years a former member or the survrvor of a former member has received a monthly
al!owance calculated as foilows:

1. In the case of a retirement allowance paid to a former member, the benefit years are those complete years
calculated from the date of retirement to and including July 1, 1985.

2. Inthecasecofa survivorship allowance paid to the survivor of a former member who died prior to retirement,
the benefit years are those complete years calculated from the date of the death of the former member to and including.

July 1, 1985,

3. Inthecaseofa sumvorshrp allowance paid to the survivor of a former member who died after retlrement the -
benefit years are those complete years calculated from the date of the former member’s retrrement to and including Juiy

1, 1985.

C.* "Former member means.a person who was a member of the pohce and fire department refirement plan set
forth in Chapter 3.32 or Chapler 3.36 of this Code and who, on or before July 1, 1984, retired from ity employment for
service or disability pursuant to the provisions of said plan or who, on or before July 1, 1984, died during hIS or her

employment wuth the city.
(Ords. 22279, 24095.)

'3.42.020 Increase in allowances payable for any morith aﬂe; September 1, 1986.

Subject to the provisiorls of Section 3.42.050, each monthly refirement aliowance and each monthly survivorship

s
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allowance which becomes payable on or after July 1, 1986, to any person-pursuant to the provisions of Chapter 3.320r
Chapter 3.36 by reason of the retirement or death of a former member of the police and fire department retirement plan

on or before July 1, 1984, shall be increased in accordance with the following formula:

Amountofincreasein = = 0.01x  Monthly allowance x . Number of benefit years as
' defined in Section '

monthly allowance - .
: T - 3.42.010.B.

(Ords. 22279, 24095.)

3.42.030 Costs of ihcrease,

The costs of the increases in monthly allowances

provided by Section 3.42.020 shail be bome by and paid from the
police and fire department retirement plan. ‘ . o _

(Ords. 22279, 24095.)

3.42.040 Cost of living increases or decreases.

A Excebt as otherwise provided in this section, the allowance payable pursuant to Section 3.42.020 shallbe .
increased or decreased in the same way that allowances subject to the provisions of Chapter 3.44 of Title 3 of this Code

are increased or decreased pursuant to said Chapter 3.44,

B. In no event shall the allowance payable pursuant to Section 3.42.020 be decreased below the amount which the

recipient is to receive under Section 3.42.020 as of July 1986.

C. Tothe extentany proﬁsions of said Cha

7 pter 3.44 are inconsistent with the provisions of this Part 1, the
provisions of this Part 1 shall govern and control. , ' ' :

(Ords. 22279, 24095.)
_3.42.550 Reserved power of council to amend, modify or repeal provisions of this part.

The city council of the City of Sari José may amend, modify or repeal any or all of the provisions of this Part 1 at any
time or from time to time in order to increase, reduce or extinguish the monthly allowance herein provided for, and the
enactment of this Part 1 shall not in any way be deemed to give any person any irrevocable or vested right to the
monthly allowances herein provided, such allowances expressly being granted subject to the reservations of this

section.
{Ords, 22279, 24095.-)-
: - Part2 :
INCREASE BASED ON INITIAL ALLOWANCE
Sections: |
| 3.42.100 Definitions.

_ 3.42.110 Increase in allowance péyable for any monthlafter July 1992,

3.42.120 Cost of increase.

3.42.130 Cost of living inc_‘reasesoor decreases.

3.42.100 Definitions.

is section and shall be construed as set

For the purposes of this Part 2, certain words and phrases are defined in th
tended.

forth herein unless it is apparent from the context that a different meaning is in
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A. Tnitial alowance” means;
1. With respect to a former member, the monthly retirement allowance payable at the time the former member
retired. -
2. With respect to the surviving spouse of a former member who dies after receivihg retirement pay:

a. The monthly survivorship allowance thaf would have been payable to such spouse if the former member
had died the day lmmedrately following the first payment of the retirement pay; or

- b.  In the case where surviving spouses' allowances were not available at the time the member refired, a
monthly aliowance equal 1o fifty-six and twenty-five-hundredths percent of the initial allowance of the former member

3. With respect to the surviving spouse of a former member who dies prior to receiving any retlrement pay, the -
monthiy survivorship allowance payable to such spouse at the time the former member dies.

B. "Adjusted initial allowance” means the initial allowance adjusted using the Consumer Price Index for All Urban
Consumers (CPI-U), San Francisco-Oakland-San José metropolitan area, all items (1967 = 100), as published by the
United States Department of Labor, Bureau of Labor Statistics, showing the December-to-December change from the

_ December of the’ commencement year to December 1991. By way of formula

Adjusted Inifial = CPi for December 1992 X Initial Allowance

.. Allowance A CPI for December of

Commencement Year

C. "Commencement year" means:

1. With respect to a former member or the former surviving spouse of a former member who died after receiving
retirement pay, the calendar year in which the former member retired.

2. With respect {o the surviving spouse of a former member who died prior to receiving any retrrement pay, the
calendar year in which the former member died.

D, "Total monthly allowance" means the monthly retirement allowance payable to a former member as of J'u!y 5,
1992, or the monthly survivorship allowance payable to a surviving spouse as of July 5, 1992, including all benefit
adjustments payable from the retirement fund or the cost-of-living fund and all supplemental benefits payable from the
city's general fund but excludmg the costs of any medical or dental insurance premiums paid by the pfan or the cuty

E. "Former member" means a person who was a member of the plan and who, prior to July 5, 1992:

- 1. Retired from city employment for service or drsabrmy pursuiant to the provisions of the plan; or
2. Began re_ceivirig payments from the plan.pursuant fo Section 3.36.1630 or Section 3.36.1640; or

3. Died during his or her e'rﬁployrﬁent with the city while a member of the plan.

. F.  "Surviving spouse means the spouse of 2 deceased former member who receives a survrvmg spouse s
ailowance pursuant to the provisions of Chapter 3.32 or Chapter 3.36 of this Code. ‘

G. "Plan" means the police and fire department retirement plan set forth in Chapter 3.32 or Chapter 3.36 of this
Code. . o : .

{Ord. 24095.)
3.42.110  Increase in 'al!owance, payable for any month after July 1982,

A.  If the total monthly retirement allowance payablé to a former member for the month of July 1992 is less than
seventy-five percent of such former member's adjusted initial allowance, then the monthly retirement allowance shalt be

increased, effective August 1, 1992, by the amount necessary to make the monthly ret!rement allowance equal to
seventy-five percent of the former member's adjusted initial allowance, .
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section.

(Ord. 22809.)

Sections:
3.44.010
3.44.020
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v being granted subject to the reservations of this _

' - Chapter 3.44
- COST-OF-LIVING ADJUSTMENTS )

" Definitions.

Initial cost-of-living increase in- survivorship allowance payable to survivor of recipient

of retirement allowance who dies after April 1, 1970.

3.44.030
3.44.040
3.44.045
3.44.050
3.44.060
3.44.070
3.44.080
3.44.090
3.44.095
3.44.100
3.44.105
3.44.110
3.44.120
- 3.44.130
-3.44.140
3.44.150
3.44.160

3.44.0f 0 Definitions.

Cost-of-living increases or decreases - Amount - Exceptions.
Determination of percentage of increase or decrease in cost of living.

Offset of accumulated increases or decreases.

_Cost—bfftiving increases ~ Members by reason of certain contract with county.

- Determination of time of retirement.

Limitations and exceptions.
Limitation on decreases in amounts of allowances. -

Funding of increases in allowances - Police and fire plans.

Additional emp!oyeé contributions - Police and fire plans,

Funding of increases in allowances - Federated employee plans.

Additicnal employee contributions.

_Payroll deductions.

Crediting of cohtribution_s and interest thereon to individual accounts.

Return of contributions and interest.

Investment of funds.
Chapter 3.36 police and fire plan - Effec_:_tive February 1, 2002. '

Federated city employees retirer_nent‘system - Effective April 1, 2006.

| As used in and for purposes of this Chapter 3.44:

A. "lndex-yeaf' means each calendar year, _respectively, next preceding each "subject year."”

B. Subject to the exceptions hereinafter specified in this Chapter 3.44, the term "retirement allowance” means and
includes any of the biweekly or monthly service-retirement or disability-retirement allowances, or any of the biweekly or
monthly installments of any monthly or annual service-retirement or disability-retirement allowances, specified in the
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following subdivisions:

‘ 1. Those specified in Chapter 3 16, Chapter 3.20, Chapter 3.32, Parts 6 and 7 and Sections 3.36.1630 and
3.36.1790 of Chapter 3. 36 of the San José Mumcrpal Code to any of the following persons:

2. Those specified in Section 3.24.510, Part 15 or 16 and Part 17 or 18 of Chapter 3.24 of the San José
Mumcrpal Code; and ' '

3. Those speclf ed in Parts 9, 10 and 13 of Chapter 3.28 of the San José Municipal Code; which are or may
become payabie on or after April 1, 1970, under and pursuant to any of the provisions of Chapters 3.16, 3.20, 3.24,
3.28, 3.32 or 3.36 of the San José Munlmpal Code, to any member or former member of any of the city retirement plans
esfablished by said Chapters 3.16, 3.20, 3.24, 3. 28 3.32 or 3.36, mcludmg any increases therein, if any, authorized by

the provisions of Chapter 3.40 of this code.

C. "Subject year” means each consecutive twelve- month penod from April 1st of one calendar year to March 31st
of the following calendar year, respectively, commencing with the twelve- month period from April 1, 1970, to March 31,
1971, for which retirement allowances and survworshlp allowances are to be increased or decreased as hereinafter

provided in this Chapter 3.44..

D. Subject to the exceptions hereinafter specified in this Chapfer 3.44, the term "survivorship allowance” means
and includes any of the biweekly or monthly allowances, and any of the biweekly or monthly instaliments of any monthly
or annual allowance, which are or may become payable on or after Aprii 1, 1970, under and pursuant to the provisions .
of Section 3.24.2040 and Part 19 of Chapter 3.24; Sections 3.28.1480 and 3.28.1490 of Part 11 and.Sections 3.28.1500,
3.28.1590, 3.28.1800 of Part 12, or Parts 13 or 14 of Chapter 3.28; and Sections 3.36.1630, 3.36.1790 and Parts 8, 9
and 9.5 of Chapter 3.36 of the San José Municipal Code, to any of the following persons:

1. To any "surviving spouse", "surwvmg domestic partner” or "surviving child” as such terms are defined in Part

8 of Chapter 3. 36 or

- 2. Toany "eligible surviving child" as such term is defined in Part 9 of Chapter 3.36; or

3. To any benefi cnary unider Part 19 of Chapter 3.24; or

4. Toa surviving wife", "survrwng husband” or "surviving child" under Section 3.24.2040 of Chapter 3.24; or

5. Toany "surviving spouse”, "surviving child" or sur\nwng children™ as such are defined in. Part 11 of Chapter

6. To any "surviving spouse”, "surviving child" or "surviving children” as defined in Part 12 of Chapter 3.28; or

7. Toany "beneficiary” under Part 13 of Chapter 3.28; or’

8. To any "eligible surviving child" as defined in Part 14 of Chapter 3.28; including any increases, if any,
authorized by the provusnons of Chapter 3.40 of the San José Municipal Code.

9. To any "spouse” or "domestic partner” receiving benefits pursuant to an election made under Part 8.5 of
Chapter 3.36 . .

(Prior code §§ 2904.500 - 2904.503; Ords. 26417..26902, 27521,27712.) -

3.44.020 Initial cost—of-lrvmg increase in sumvorsh:p allowance payable to survivor of recrprent of
retirement allowance who dies after April 1, 1970.

Upon the death, after April 1, 1970, of the- recmrent of a "refirement allowance,” any "survworshrp
allowance" (including the increase therein, if any, authorized by the provisions of Chapter 3.40 of this Code) which may
become payable to a survivor of said deceased person upon his death, shall be increased, as of the date said
survivorship allowance first becomes payable, by a percentage equal to the percentage of increase, if any, in the
. amount of retirement allowance which the deceased had become entitled to, under the provisions of this Chapter 3.44
from April 1, 1970, to the date of his death. Such survivorship allowances as so increased shall thereafter be subject to

further increase, or to decrease as hereinafter provided in this Chapter 3.44,
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(Prior code § 2004.504.)

13.44.030 Cost-of-livihg increases or decre_ases = Amount - Exceptions.

Subject to and except as otherwise provided by the provisions of this section or of other sections of this Chapter 3.44,
-each rétirement allowance and each survivorship allowance which is or may become payable, under and pursuant to
those provisions of Chapters 3.16, 3.20, 3.24, 3.28, 3.32 and 3.36 of this Cade which are hereinabove specified in
subsectioris B. and D. of Section 3.44.010, for any month or two-week period in any subject year subsequent to March
31, 1970, together with such increases, if any, in the amount of any such allowance as have been authorized bythe
ny, as may have been given pursuant to the provisions
s or decreases, if any, in the amounts of such

provisions of Chapter 3.40 of this Code, plus such increase, ifa
of Section 3.44.020 of this chapter, plus or minus such increase
allowances as shall have been theretofore made pursuant fo the provisions of this Chapter 3.44 in preceding subject
years, shall be increased or decreased by a percentage which equals, to the nearest one-tenth of one percent, the

ost of living for the month of December of the index-year immediately preceding said subject

over or decreased below the cost of living for the month of December of the calendar year
r specified in this Chapter 3.44, provided _

percentage by which the ¢
year shall have.increased :
immediately preceding such index-year, determined in the manner hereinafte

and excepting however, that:

A. No allowances shall be increased or decreaséq, pursuant'to the provisions of this section or any of the foilowing
sections of this chapter, for any month or two-week period in a subject year by a percentage in excess of three percent -
over, or below, the amount of such allowance payable in any month or two-week period of the immediately preceding

subject year,

-B.  No retirement allowance payable to a particular person shall be increased or decreased, pursuant to the

- provisions of this section or any of the following sactions of this chapter, for any month or two-week pericd in a particular
subject year unless the person to whom such aliowance is payable retired and became entitled to receive a retirement
allowance on or prior to March 31st of the index-year immediately preceding said particular subject year,

_ C. No survivorship allowance, including any increase therein provided for by Section 3.44.020, payable to a
particular person shall be increased or, decreased, pursuant to the provisions of this section or any of the following
sections of this chapter, for any month or two-week period in a particular subject year unfess the deceased person on

account of whose death such survivorship allowance is payable died on or prior to March 31st of the index-year

immediately preceding said particular subject year. '

D.  Notwithstanding subsection B. above, with respect to persons who retire on or after April 1, 1980, the retirement
allowance payable to such persons for the period beginning on the first anniversary of the first day of the month -
immediately following the month in which such retirement occurs and ending at the end of the subject year in which such
anniversary occurs shall be increased or decreased, but such increase or decrease for such period shall be on pro rata

basis calculated on the percentage (not exceeding three percent) of increase or decrease in the cost of living for the
index-year next preceding the subject year in which such period occurs over or below the cost of living for the calendar .
year immediately preceding such index-year and determined by multiplying such percentage by a fraction, the '
denominator of which is tweive and the numerator of which is the number of months in such period. Thereafter, such
retirement allowances as so increased or decreased shall be increased or decreased in succeeding subject years in

accordance with the other provisions of this section and chapter.

pect to persons whose survivorship allowance is payable
on account of the death of a person-who dies on or after April 1,

1980, the survivorship allowance payable to such persons for the period beginning on the first anniversary of the first
day of the month immediately following the month in which such death occurs and ending at the end of the subject year
in which such anniversary occurs shall be increased or decreased, but such increase or decrease for such period shali
be on & pro rata basis calculated on the percentage (not exceeding three percent) of increase or decrease in the cost of

living for the index-year next preceding the subject year in. which such period occurs over or below the cost of living for
 the calendar year immediately preceding such index-year and determined by multiplying such percentage by a fraction,
the denominator of which is twelve and the numerator of which is the fiumber of months in such period. Thereafter, such
survivorship allowances as so increased or decreased shall be increased or decredsed in succeeding subject years in

accordance with the other provisions of this section and chapter.

E. Notwithstanding subsection C. above, with res
pursuant to Chapter 3.32 or Chapter 3.36 of this Code

F. - Notwithstanding sub_s_e'cﬁon C. above, with respect to persons whose survivorship alloWande is payable
pursuant to Chapter 3.24 or Chapter 3.28 of this Code on account of the death of a person who dies on or after June 26,
- 1988, the survivorship allowance payable to such persons shall be increased or decreased as follows:

e death of 3 mémber of thé federated city employees

1. . Death of Member Prior to Retirement. In the case of th
» the increase or decrease in the survivorship

retirement system which occurs before such member's retirement
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allowance shall occur at the time the member’s retirement allowance would have increased or decreased in accordance
with subsection D. above had the member not died but instead had retired effective on the date of death.

2. Death of Member After Retirement. In thé case of the death of a person who had retired from the federated
city employees retirement system, the increase or decrease in the survivorship allowance shall occur at the time the
decedent's retirement alfowance would have increased or decreased pursuant to this section had the decedent not died

but instead had continued to receive a rétireént allowance.
(Prior code § 2004.505; Ords. 20479, 20653, 22808.)

3.44.040 Determination of bermntage of increase -q'r decrease in cost of living. ‘

Within the three caleridar months immediately preceding the commeéncement of each subject year, respectively,
beginning with the first thre¢ months of the calendar year 1970; the retiremerit board of each of the retirement plans or
systems purstant to which the retirement allowances and survivorship allowances specified in'the precediig séctions of
this chapter are payable, shall determine thié-percentage of increase or decrease in the cost of living during the index-

- year next preceding the commencement of the immediately following subject year, over or below the cost of living in the
calendar year immediately preceding such index-year. Such shall be done by reference to the most current consumer
price index for all urban consumiers (CPI-U), San Francisco-Oakland metropolitan area, all iterms (1967 = 1060), as .
published by the United States Department of Labor's bureau of labor statistics, showing the cost-ofliving increase or
decrease during the month of December of such index-year over or below the cost of fiving during the month of

December of the calendar year immediately preceding such index-year.

The percentage by which the cost of living for the month of December of such index-year, as shown by said index,
shall have increased or decreased over or below the cost of living for the month of December of the calendar year
immediately preceding such index-year, as shown by said index, shall be the percentage used, subject to the three
percent fimitation hereinabove contained in Section 3.44.030 of this chapter, to determine the amount of increases or
decreases in retirement allowances and in survivorship allowances which are to be made in the following subject year as

abpve provided for in Section 3.44.030 of this chapter.

If the percentage by which the cost of living for the month of December of any index-year shall have increased or
decreased over or below the cost of living for the month of December of the calendar year immediately preceding such
.index-year is in excess of three percent, the excess shall be accumulated from year to year and included in the :
determination of the increases or decreases in cost of living in succeeding index-years the same as.if they occurred in

such succeeding index-years; provided and excepting, however, that:

A.  No retirement altowance shall be increased or decreased because of such accumulated increases or decreases
in cost of living unless and except to the extent that such accumulated increases or decreases occurred either: :

1. Duriﬁg or after the index-year within whiéh the reciplent of such allowance retired from city service if he
retired from such service within the first three months of a calendar year; or

- 2. During or after the index-year following the index-year within which the recipient of such allowance retired
from city service if he retired from such service within the last nine months of a calendar year, but in no event shall such
accumulated increases or decreases include any increases or decreases occurring in any index-year prior to the 1969

index-year. -

B. No survivorship allowance shall be increased or decreased because of such accumulated increases or
decreases in cost of living unless and except to the extent that such accumulated increases or décreases occured

either:

N

1. During or after the index-year within which the fﬁgmb_e_r or former member of an above-mentigned retirement
plan or system, because of whose death the survivorship allowanice is payable, either retired from city service or died
{whichever occurred earlier) if he died or retired within the first three months of @ calendar yéar; or

2 During or after the indéx-year following the index-year within which he retired from city service or died
(whichever occurred earlier} if he died or retired within the last nine months of a calendar year, but in no event shall such
accumulated increases or decreases include any increases or decreases occurring in any index-year prior to the 1869

index-year.

C. No accumulated increases or decreases shall

include any increases or decreases which occurred in any index-
year prior fo the 1969 index-year. : : : o '
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D. Increases and decreases in the amounts of alfoﬁrances for each subject year, respectively, shall still be subject
to the three percent limitation set forth in Section 3.44.030. . , .

(Prior code § 2904.506; Ord. 20064.)

3.44.045 Offset of accumulated increases or decreaées.

The accumulated percentage increases or decfeéses in cost of living set forth in Section 3.44.040 shall be offset by
the increase in monthiy allowance payable pursuant to Chapter 3.42 of this Code as follows: -

The increase in monthly allowance set forth in Section 3.42.020 or Section 3.42.110 shall be expressed as a

A.
ge shall be subtracted from the accumulated percentage increases or decreases

percentage increase and the percenta
set forth in Section 3.44.040.

B. The remaining accumulated percentage increases or decreases shali be included in the determination of
increases or decreases of retirement allowances and survivorship allowances as provided in Section 3.44.040.

If trie increase in monthly allowance percentage calculated pursuant to subsection A. above is greater than the

C.
. the accumulated increases or decreases shall be set at zero for the index-year in

which the offset occurs, .
(Ords. 22279, 24095.)
3.44.050. . Cdstéof-!iVing.increases ~ Members by reason bf certain contract with county.

All monthly allowances and monthly survivorship allowances payable under Sections 3.36.760, 3.36.1350 and

3.36.1360 shail be éiigible for and entitled to the cost of living increases or decreases set forth in this chapter. For
‘purposes of Section 3.44.040, such

person shalf be deemed to have retired as of the first day of the first period for which
he receives a monthly allowance, ' : A

(Prior code § 2904.516.)

3.44.060 Determination of time of retirement.

For purposes of this Chapter 3.44, a member or former member of any retirement plan or system of the city whose
employment by the city was terminated by his retiring therefrom pursuant fo such plan or system shall be deemed to
have retired from service of the city as of the day immediately following the last day of his employment by the city; and a
member or former member of any such retirement plan or system whose employment by the tity was terminated by
resignation, layoff, discharge or other means excepting retirement, but who subsequently becomes eligible under said
plan or system to receive a monthly, biweekly or annual allowance pursuant to the provisions of Section 3.24.510,
3.24.590, 3.36.1630 or 3.36.1790 of this Code, shall be deemed to have retired on account of his service to the City of
San José as of the first day of the first period for which he receives such allowance pursuant to the above specified -
sections or provisions, and in such case his said allowance shall be deemed fo be a retirement allowance.

(Prior code § 2004.507.)

3.44.070 Limitations and exceptions.
An'yfhing elsewhere in this Chapter 3.44 to the contrary notwithstanding, none of the provisions of this Chapter 3.44
shall be deemed to authorize or provide for: : ' ‘

A,  Any increase or decrease in the amount of any retirement éllowance br'su’rvivorship allowance, or portion
thereof, purchased by additional contributions of an employee pursuant to the provisions of Sections 3.20.400, 3.20.410, .

3.24.590, 3.24.740, or other similar ;ectibns of the San José Municipal Code; or
B. Anyincrease or decrease in the amount of any allowance or bayment. paid, payable or made pursuant to the
Workers’ Compensation Act of the state, or other simitar law, ordinance or regulation; or -

C. Any increase or decrease in the amount of any retirement allowance or survivorship allowance paid, payable or
made pursuant to the provisions of Section 3.24.510, 3.28.580 or 3.28.590 of the San José Municipal Code unless the
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member or former member because of whose service such an allowance is payable has or had to his credit in the
retirement system of which said section is a part, at the time of commencement of retirement, at least five years of such

service, :

(Prior code § 2904.508; Ords. 21371, 23485.)

3.44.080 Limitation on decreases in amounts of allowances.

Anything elsewhere to the confrary notwithstanding, no retirement alfowance and no sutvivorship allowance shafl
ever be decreased pursuant to the provisions of this Chapter 3.44 below the amount which the recipient is entitled to
.under applicable provisions of Chapters 3.16, 3.20, 3.24, 3.28, 3.32 or 3.36 of this Code, plus such increases, if any, as
he may be entitled to under the provisions of Chapter 3.40 of the San José Municipal Code.

(Prior code § 2004.509.)
3.44.090 Funding of increases in allowances - Police and fire plans.

Such increases in retirement allowances and in survivorship allowances as shall become payable under and
pursuant to the provisions of this Chapter 3.44 to city retirees who are members or former members of the 1961 police
and fire department retirement plan established by Chapter 3.36 of the San José Municipal Code; city retirees who are
. members or former members of the police and fire department retirement plan established by Chapter 3.32 of this Code;

and survivors of members or former members of the above specified police and fire department retirement plans, -
together with alf other payments required to be made to said city retirees and survivors under the provisions of this

Chapter 3.44, shall be funded as follows: .

A.  Special Fund. The special fund heretofore created and now existing in the city treasury.as the "police and fire
cost-of-living fund” shall continue in existence. Al moneys in said fund, and all moneys hereafter transferred, paid into,
~ earned by and credited to said fund shall be used to pay such increases in the above-mentioned allowances as shall
become payable under and pursuant to the provisions of this chapter. o :

" B. Members' contributions.

1. - For each calendar month or two-week period from and after the first day of April, 1870, each person who is
required by the provisions of either of the two above-mentioned police and fire department retirement plans to make
contributions to the above-mentioned police and fire cost-of-living fund. Until changed by the board of administration for
police and fire department retirement plan referred to in Section 3.36.300 of this Code, hereinafter referred to in this
Chapter 3.44 as the police and fire retirement board, the cost-of-living contribution required to be made each month or
biweekly by each contributor, other than the city, shall be an amount equal to that percentage of the contribution
required to be made by such person fo either or both of the police and fire department retirement plans or systems
established by Chapters 3.32 and 3.36 of this Cade, which was in effect on June 30, 1975, under the provisions of this ,

Chapter 3.44 as they read on said date. :

2. ‘From time to time and as often as may be reasonably necessary to keep the plan established by this Chapter
3.44 actuarially sound, but not less frequently than once each five years, the above specified police ahd fire retirement
board shall review the percentage rate of monthly or biweekly cost-of-living contribution required of contributors other
than the city to determine whether it should be reestablished or changed and, subject to the requirements set forth in
~ this section, shall reestablish such rate or make such change therein as may be reasonably necessary to comply with
the provisions of this section. The percentage rate of the cost-of-living contributions so established from time to time by
said retirement board for contributors other than the city shall be such as will be sufficient, on the average with moneys,
if any, already then in the above-mentioned special fund and with cost-of-living contributions required of the city and with

anticipated earnings of said fund:
a. . To make up any deficits then existing in the above-mentioned sb.ecial fund,

b.  To pay allincreases in retirement allowances and in survivorship alloiyances whrch on the basis of
actuarial and other relevant information can reasonably be expected to become payable under and pursuant to the

_provisions of this chapter; and

¢. To make such other payments as may be required by the provisions of this chapter and to providea
reasonable reserve for contingéncies.
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3. The rate of monthly cost-of-living contribution required of each contributor other than the city shall always be
a percentage of the monthly contribution which such contributor is required by the provisions of Chapter 3.32 or 3.36 of
this Code to make to either or both of the said police and fire department retirement plans established by said Chapters

3.32 and 3.36; and said percentage rate shall always be the same for all such contributors.

C. City Contributions. For each month,‘respectively,.from and after the first day of April, 1970, the city shall -
contribute to the above-mentioned police and fire cost-of-living fund the sum of eight dollars for each three dofiars
contributed to said fund for each such month, respectively, by persons other than the city pursuant to the provisions of

the immediately preceding subsection B. of this section.

(Prior code § 2804.510; Ord. 20276.)

- 3.44.095 Additional'empl.oyee contributions - Police and fire plans.

Notwithstanding any other provisions of this Chapter 3.44, the city shall be entitled to an offset of a percentage, as is
determined to be appropriate, by the actuary for the police and fire department retirement plan, of the additional
employee retirement fund contributions that are made under subsections A. and B; of Section 3.36.1525, against the

COLA fund contributions that the city would otherwise be required to make under this Chapter 3.44.

{Ord. 28753.)
3.44.100 Funding of increases in allowances ~ Federated employee plans.

Such increases in monthly retirement allowances and in monthly survivorship allowances as shall become payable
under and pursuant to the provisions of this Chapter 3.44 to city retirees who are members or former members of the .
federated city employees' retirement system, established by Chapters 3.24 and 3.28 of the San José Municipal Code;
and survivors of members or former members of said federated city employees' retirement system, together with all .
other payments required to be made to said city retirees and survivors under the provisions of this Chapter 3.44, shall be

funded as follows:

A. Special fund. The special fund heretofore created and now existing in the city treasury, known and designated
as the "federated employees' cost-of-living fund,” shall continue in existence. All moneys in such fund on the effective
date of this section, as amended, and all moneys thereafter paid into, earned by and credited to said fund, shall be used
to pay such increases in the above-mentioned allowances as shall become payable under and pursuant to the

provisions of this Chapter 3.44.

B. Mémbers' contributions.

1. Each person who is required by the provisions of the above-mentioned 1975 federated employees'
retirement system, established by Chapter 3.28 of this Code, to make contributions to such retirement system shall
make cost-of-iving contributions to the above-mentioned federated employees’ cost-6f-living fund. Such cost-of-living
contributions shall be made monthly if other contribtitions required of Members by said 1975 federated employees’
retirement system are made monthly or biweekly if other contributions required of said members by said retirement
system are made’biweekly. Until changed by the federated retirément board on the basis of subséquent actiadrial
valuation, the cost-of-living contributions required to be made in each month or biweekly period by each contributor, .
ofher than the city, shall be an amount equal fo that percentage of such member's eamed monthly (or biweekly if
contributions are made biweekly) compensation which was in effect on June 30, 1975, under the provisions of this

Chapter 3.44 as they read on said date. '

2. ~ From time to time and as often as may be reasonably necessary to keep the plan established by this Chapter
3.44 actuarially sound, but not less frequently than once each five years, the above-specified federated refirement board
shall review the percentage rate of the cost-of-living contribution required of contributors, other than the city, to :
determine whether it should be reestablished or changed and, subject to the requirements set forth in this section, shali
reestablish such rate or make such change therein as may be reasonably riecessary to comply with the provisions of
this s‘éfqti'c,)_:j.‘;'l'ﬁ_e} percentage rate of the cost-of-living coritribution st established from time to time by said retirement
board for contributors other than the cify shall be such as will be sufficient, with moneys already in the above-mentioned
special fund and with cost-of-living contributions required of the city and with ahticipgted earnings of said fund:;

a. -~ Tomake up any deficits then existing in the above-mentioned special fund;

b. To pay all increases in retirement allowances and in survivorship alfowances which, on the basis of-
actuarial and other relevant information, can reascnably be expected to become payable under and pursuant to the
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provisions of this chapter; and

¢. To make such other payments to said city retirees and survivors as ‘may be reqmred by the provisions of
said Chapter 3.44 and to prowde a reasonable reserve for contingencies.

3. The rate of monthfy or biweekiy cost-of- living oontnbutlon required of each contributor other than the city
shall always be a percentage of each member’'s eamed monthly (or biweekly, if contributions are made biweekly)
. compensation, and sald percentage rate shall always be the same for all such cantributors.

~ C. Cily contnbutrons, For each month (or for each two-week period if b:weekly contributions are required of

. members), respectively, the City of San José shall contribute fo the above-mentioned federated city employees' cost-of-
living fund the sum of eight dollars per three dollars contributed to said fund for each such month or two-week period,
respectively, by persons other than the city, pursuant to the immediately preceding subsection B. of this section.

(Prior code § 2904.511; Ords. 20276, 20596.)

3.44.105 Additional employee contributions.

Notwitﬁs‘tanding any othef provisions of this Chapter 3.44, the city shall be entitled to an offset of a percentage, as is
determined appropriate by the actuary for the federated city employees retirement system, of the additional employee
retirement contributions that are made under Section 3.28.755 agamst the COLA fund contributions that the city would

otherwise be required to make under this Chapter 3.44,

(Ord. 28752.)

-3.44110 Payroll deductions.

Any and alf cost-of-living contributions required of persons other than the city by the provisions of this Chapter 3.44
shail be paid to and collected by the city's director of finance, and deposited by him in the city treasury to the credit of
the special cost-of-living fund entitied thereto. Said director of finance shall, to the fullest extent possible, collect all cost-
of-living-contributions required of such persons by deducting the amount of such contributions from the monthly or
biweekly compensation payable by the city to such persons for services rendered by them 1o the city.

(Prior code § 2904.512.)

3.44.120 Crediting of contributions and interest thereon to individual accounté.

Each cost-of-living contribution made by each contributor other than the city pursuant to this Chapter 3.44 shall be
credited by the director of finance to an individua! account established for such person for such purpose; and
accumulated cost-of-living contributions of each such person shall be credited with interest eared thereon at a
reasonable rate fixed by the pollce and fire retirement board with respect to contributions who are members of the
above-menitioned police and fire department plans, and fixed by the federated retirement board with respect o members
of the federated retirement systems established by Chapter 3. 24 and Chapter 3.28 of the San José Municipal Code.

(Prior code § 2904.513.)

3.44.130 Return of contributions and interest.

A. Inéach of the followlng sntuat:ons and none other, cost—of—hvmg contributions, and lnterest thereon, credlted to
: the individual account of a contnbutor shall be retumed as follows: .

1. Hthe contr:bulor i$ a member of the police and fire department retirement plan established by Chapter 3.32

~ ofthe San José Mumc:pa[ Code, the cost-of-living contributions, and interest thereon, credited to such contributor shall
be returned {o him if and when he becomes entitled to the return of and is pald under and pursuant | to the prowsuons of

" Sections 3.32.340, 3.32.350 6 3.32,360 of this Code, those accurnulated contnbuﬁons contnbuted by him to the police

and fire department plan establishéd by said Chapter 3.32.

2. If the contribiutor is a member of the police and fire department retirement plan established by Chapter 3.32
of the San José Municipal Code, the cost-of-iving contributions, and interest thereon, credited to such contributor shall
be returned to his widow or estate, as the case may be, if and when such widow or estate becomes entitled to the return
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of and is paid, under and pursuant to the provisions of Sections 3.32.340, 3.32.350 or 3.32.360 of this Code, those
accumulated contributions contributed by him to the police and fire department plan established by said Chapter 3.32.

3.  Ifthe contributor is a member of the police and fire department plan established by Chapter 3.36 of the San
José Municipal Code, the cost-of-living contributions, and interest thereon, credited to such contributor shall be returned
to him if and when he becomes entitled to receive and elects to receive and is paid, under and pursuant to the
provisions of Sections 3.36.1620 or 3.36.1630 of this Code, thoSe accumulated contributions contributed by him fo the

police and fire department plan established by said Chapter 3.36.

4. Ifthe contributor is a member of the policé and fire depértmept refirement plan established by Chapter 3.36
of the San José Municipal Code, the cost-of-living contributions, and interest thereon, credited to such contributor shall
be returned to-the survivor or survivors or estate of such contributor if and when such SUrvivor or survivors or estate

becoriies entifled (o receive and is paid, unider and purSuait to the provisions of said Chapter 3.36, those accumulated
contributions contributed by said contributor to the palice and fire departmeént retirerfient plan established by Chapter
3.36; provided and excepting, however, that said cost-of-living contributions and interest shall not be so retumed and
paid to said survivor, survivors or estate if any of said survivors or said estate is or becomes or may become entitled to
receive any monthly or biweekly allowance under and pursuant to the provisions of said Chapter 3.36. -

S.  Ifthe contributor is a member of the federated city employees retirement plan established by Chapter 324 0r
Chapter 3.28 of the San José Municipal Code, the cost-of-living contributions, and interest thereon, credited to him shall
be returned to him if and when he becomes entitled to receive and does receive, under and pursuant to the provisions of -
said Chapter 3.24 or Chapter 3.28 the return of all accumulated contributions contributed by him to the federated city -

employees retirement plan established by said Chapter 3.24 or Chapter 3.28.. - :
r of the retirement plan established by Chapter

contributions and interest thereon which are
ch contributor as may become entitied to

6.  If the contributor at the time he retired or died was a membe
3.24 or Chapter 3.28 of the San José Municipal Code, the cost-of-living
credited to him shall be paid to such survivor, beneficiary or estate of su
receive, under the provisions of said Chapter 3.24 or Chapter 3.28 plan, all or any of the accumulated confributions
contributed by said contributor to such plan, but only if and when such survivor, beneficiary or estate becomes entitied to
receive and is paid such contributions. under said plan; provided and excepting, however, that if said contributor at the
time of his death or retirement was a member of the plan established by Chapter 3.24, such cost-of-living contributions
and interest shall not be-so returned or paid to said survivor, beneficiary or estate if said survivor, beneficiary or estate is
or becomes or may become entitled to receive any allowance under and pursuant to the provisions of said Chapter 3.24;
and provided and excepting, further, that, if said contribtitor at the time of his death or retirement was a member of the
plan established by Chapter 3.28, said cost-of-living contributions and interest shall not be so returned or paid to said
survivor, beneficiary or estate if any cost-of-living benefit has theretofore been paid or has theretofore become payable

under the provisions of this Chapter 3.44. -

. B. Inthe event that any contributor, after return to him of his accumulated contributions in any of the retirement
plans established by Chapters 3.24, 3.28, 3.32 or 3.36 of this Code, should be required because of reinstatement or
otherwise; to return and repay such eontributions to any of said plans, he shail, at the same time that he returns such-
contributions to such plans, return and repay to the city's director of finance, for credit to his account under this Chapter
3.44, alt cost-of-living contributions and interest theretofore returned to him under or pursuant to the provisions of this .

Chapter 3.44.

C. Upon payment, pursuant to the provisi‘ons of this Chapter 3.44, of a contn’butor’s'accumuiated_tﬁost;of-!iving
contributions fo such contributor or to any beneficiary, estate or survivor of such contributor, neither said contributor nor
any of his survivors shall.thereafter have any right to any allowance or other benefit under the provisions of this Chapter

3.44.
(Prior code § 2004.514.)

3.44.140  investment of furids.

A.  The police and fire retirement board is hereby authorized to invest'any or all moneys in the police and fire cost-
of-living fund, subject to the same restrictions and imjtations as are applicable to its investment of moneys in the
retirement fund established by Chapter 3.36 of the San José Municipal Code: o

B. The retirement board of the federated city‘employees retirement plan established by Chapters 3.24 and 3.28 of
the San José Municipal Code is hereby authorized to invest any or all moneys in the federated cost-of-living fund,
subject to the same restrictions and limitations as are applicable to its investment of moneys in the retirement fund

. established by Chapter 3.28 of the San José Municipal Code.’
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C. Earnings or losses from said investments shall be credited or debited to the respective cost-of-living fund from -
which such Investrments were made, , ,

{Prior code § 2004.515.)

3.44.150 Chapter_3.36 police and fire plan - Effective February 1, 2002.

A Notuﬁthslanding the other provisions of this chapter to the contrary, effective Februeiry 1, 2'002 tl1e foliowing
provisions shall apply to those persons who receive monthly allewances pursuant to the provisions of the police and fire
department retirement plan set forth in Chapter 3.32 of Chapter 3. 36 of the San José Municipal Gode: _

1. "Subject year” shall mean the consecutive twelve months from February 1st of one calendar year | to January
31 of the followrng calendar yeaf, respectively, commencing with the twelve-month peried from February 1, 2002, to.

January 31, 2003,
2. Each refirement allowance and eaoh survivorship allowance which is payable under Chapter 3. 32 or Chapter

3.36in any subject year which begins on or after February 1, 2002, together with any incredses or decreases in the
amount of any such allowance which were previously made pursuant to this Chapter 3.44, shali be increased by three

percent per annum in lieu of the increase othetwise provided in thls chapter, The first such three percent increase shall

be made on February 1, 2002.

3. Eachi mcrease shall become effective begmmng with the allowance payable for the month of February in
each subject year.

) 4, The accurnulation of the excess of cost-ot-living percentages as provided in Section 3.44.040 shall not‘apply.

B. The provisions of this Chapter 3.44 Wthh are not inconsistent with the provisions of subsectron A. shall

‘continue to apply with respect to the persons described in subsection A

(Ord 26417.)

3.44.160 . Federated C|ty employees retirement system Effective April 1, 2006

A. Notwithstanding the other provisions of this chapter to the contrary, effectlve April 1, 2008, the following
provisions shall apply to those persons who receive monthly allowances pursuant to the provisions of the federated city

employees retirement system as set forth in Chapter 3.24 or Chapter 3.28 of the San José Municipal Code:

1. "Each retarement allowance and each survivorship allowance Wthh is payable under Chapter 3.24 or Chapter
3.28 any subject year which begins on or after April 1, 20086, together with any increases or decreases in the amount of

- any such allowance which were previously made pursuant to this Chapter 3.44, shall be increased by three percent per

annum in lieu of the increase othenwse provided in this chapter. The fi rst such three percent increase shall be made on
April 1, 2008.

2. Each increase shall become effective beginning with the allowance payable for the month of April in each
subject year.
3, The accumulation of the excess of cost-of-living percentages as provided in Section 3.44.040 shail not apply.
B. Inthe event the board's actuary determines that there is an increased cost to implement the change to a flat-
rate three percent cost-of-living adjustment as provided in this section, such increased cost shall be calculated as a

percentage of each member's eamed compensation and that percentage rate shall be added to the contributions made
by members pursuant to Section 3.44.100. The additional percentage rate lmposed pursuant to this paragraph shall. be

the same for afl members.

C. The provrsaons of this Chapter 3.44 which are not inconsistent wrth the provrs:ons of Subsections A. and B. shall ’
continue to apply with respect to the persons descnbed in Subsection A. ,

(ord. 27652.)
Chapter 3.48
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3.48.180 ~ Administrative costs.

3.48.181 ‘Confbrming domestic relations orders.

3.48.185 Repeal.

3.48.010 Name.

The name of this plan is the City of San José, California, deferred compensataon plan {(hereinafter referred to as the
plan) )

(Prior code § 2915.1; Ords. 19953, 21404, 26540.)

- 3.48.020 Purpose.
The primary purpose of the plan Is to attract and hold personnet by permitting them to enter into agreements with the

City of San José which will provide for deferral of payment of a portion of their current compensation until death,
d:sablmy retirement, termination of employment, or other event as provided hereun in accordance with the applicable

provisions of the Internal Revenue Code.

(Prior code § 2915,2; Ords. 19953, 21404, 26540.)

3.48.025 Establishment of trust.
‘A, There is hereby established the City of San José deferred compensation plan trust. ' - ‘
B. Notwithstanﬁing any contrary provision of the plan, in accordance with Section 457(g) of the Internal Revenue |

Code, all amounts of compensation deferred pursuant to the plan, all property and rights purchased with such amounts,
and all income attributable to such amounts, property, or rights shall be held by the city in trust for the exclusive benefit 7 |

of participants and beneficiaries under the plan.

C. Al amounts of compensation deferred under the plan shall be transferred to the trust within a period that is not
longer than is reasonable for the proper administration of the accounts of participants and beneficiaries.

D. Prior to the satisfaction of all liabilities with respect to plan participants and their beneficiaries, no part of the

assets or income of the trust shall be used for, or diverted to, purposes other than for the exclusive benefits of the pian
participants and their beneficiaries and defraying reasonable expenses of the administration of the plan.

(Ords. 25707, 26540.)

3.48.030 Definitions. o | | | |
For the purposes of this plan, certain words or phrases used herein wnIJ have the followmg meanings: |
A, "City" shail mean the C:ty of San José, California.
’ B. "Employee” shall mean any officer or employee of the City of San José, Ca_lifornia.
C. "Participant” shall mean any eligible einptoyee who fulfills the require,ments"of enro!lment into the plan.

0. "Participation agreement” shall mean the agreement executed and filed by an employee with city, pursuant to
Section 3.48.050, in which an employee elects to become a participant in the plan.

'E. “Includible compensatuon" shall mean:

1. Priorto January 1, 2002, "includible compensation” shall mean the compensation for services performed for i
the city which (taking into account the provisions of Sections 457 and 403(b) of the Internal Revenue Code) is currently '
includible in gross income. Amounts of compensation shali be determined without regard to any communlty property

laws.

Pl KRN Vol oY
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2. After December 31, 200_17, "includible compensatioﬁ" shall have the meaning given to the term "participant's

- compensation” by Section 415(c)(3) of the Internal Revenue Code. Amounts of compensation shall be determined

without regard to any community property laws.

F. '-'Disability" shall mean the complete and permanent Inability of a participant to engage in his or her usual
occupation by reason of a medically determinabie physical or mental impairment as determined solely by the city on the
basis of advice from a physician or physicians. o
. G. "Normal retiremeni age" shall mean age seventyand one-half, or that age as irrevocably selected in writing by
the participant as an alternative normal retirement age. : ‘

H. "Alternative normal retirement age” sha!l‘ mean any agé irevocably designated in writing by the participant
which Is: S . :

1. ' Not earlier than the earliest age at which the participant has the right to retire under a retirement plan of the
city and receive immediate retirement benefits without actuarial or similar reduction for early retirement; and

half; provided, however, for a participant who continues i'n the service of -
mal retirement age shall be the date or age designated by the participant
ry retirement age for such participant or the date or age at which

2. No later than age seventy and one-

but such date or age shall not be later than the mandato
the participant separates from service with the city.

L. "Committee” or "advisory committee" shaill mean the deferred compensation advisory committee.

J. "Beneficiary" shall mean a beneficiary designated by the participant to receive payment of benefits under the
plan. S ' Lo

K. "Plan year" shall mean a calendar year.
L. "Payroll period” shall mean a biweekly compensation period.

M. ‘ "Eligible deferred compensation plan® means a plan which meets the requirements of internal Révenue-Code'

Section 457(b). . ‘

N. ‘“Percentage limitation" shall mean:

1. Prior to January 1, 2002, thirty-three and one-third percent of the participant's includible compensatidn for the
taxable year. ‘ _

2.. After December 31, 2001, one hundred percerit of the participant’s includible compensation for the taxable
year. ‘ . _ ‘

0. "Severance event” shall mean:

1. Priorto fanuary 1, 2002, severance of the participant's employment with the' city that 'constitutés a
"separation from service” within the meaning of Internal Revenue Code Section 402(e)(4)(D)jii). :

2. After December 31, 2001, a severance of the participant's employment-ﬁith the city within the meaning of
Internal Revenue Code Section 457(d)(1)(A)ii).

(Prior code § 2015.3; Ords. 19953, 21404, 26540, 26666.)

‘3.48.040-' - Deferral of compensation.

ployee is a participant in the pian, the city shall defer payment of such
the employee in his or her participation agreement, provided .
.48.040, the maximum that each participant may defer

A.  During each payroll period in which an em
part of the employee's compensation as is specified by
that, except ds provided in subsections B. and C. of this Section 3
under this plan for any taxablé year shall nof exceed the lesser of-

1. The applicable dollar amount permitted under Section 457(b) of the Internal Revenue Code of 1 986, as
amended, and the regulations promulgated thereunder: or ‘
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2. The percentage limitation applied to the participant's includible con)_pensatfon. .

B. Beginning Jaﬁuery 1, 2002, a participant who has attained the age of fifty years before the close of the tax year,
and with respect to whom no other elective deferrals may be made to the plan for the tax year by reason of the
limitations set forth in subsection A., may specify in the partlcrpatton agreement that the parhclpant elects to make

deferrals in addition to those permltted by subsection A. in an amount not to exceed:

1. The applrcable dollar amount permitted under Sectlon 414(v)(2)(B) of the Internal Revenue Code, as
adjusted for the cost-of -fiving in accordance with Section 414{v)(2)}(C) of the !nternal Revenue Code; or

2. The portion, if any, of the participant's compensation {(as defined in Section 415(c)(3) of the Internal Revenue
. Code) that is in excess of any other elective deferrals of the paducnpant for such year as are made without regard to this

subsection B,

C. The maximum deferrals described in subsections A. and B. above shall not be .apphcable for one or more of the
participant's last three taxable years ending before the attainment of normal retlfement age as defined under this plan. In

that instance, the maximum shall be the lesser of:

1. Twice the dollar amount in effect under Section 457(b)(2)(A) of the Internal Revenue Code; or

2, The sum of:

a. The maximum deferral amount established for the purposes of Section 3.48.040.A. for the taxable year
(determined without regard to Sec’non 3.48.040.8B.}; plus .

' b; So much of the maximum deferral amount establlshed for the purposes of Sectlon 3.48.040.A. for taxabfe
years beginning after December 31, 1978, and before the taxable year as has not previously been used under Section

3.48.040.A., or under Section 3.48.040.B.

D. Anemployee whose employment is interrupted by qualified military service under Interna! Revenue Code
Section 414{u) or who is on a leave of absence for qualified military service under Internal Revenue Code Section 414
{u) may elect to make additional deferrals upon resumption of employment with the city, subject to the following:

1. The additionai deferrals shall not exceed the maximum deferrals the employee could have elected during the
penod of qualified military service if the employee's employment with the city had continued at the same level of
compensation without the interruption or leave of absence, reduced by the deferrals, if any, actually made during the

taxable year(s) in which the qualified military service occurred.

2. The right to make additional deferrals is limited to the five-year pericd immediately fol!owmg the resumption
of employment with the city or, if sconer, the period immediately following the resumption of employment that is equal to
three times the length of the interruption or leave of absence.

E. Ifthe amount of compensation deferred in any taxable year exceeds the limitations described in this Section .
3.48.040 when combined with other amounts deferred by a participant under another eligible deferred compensation
plan under Internai Revenue Code Section 457(b) for which the participant provides information fo the city, then the
deferral for that taxable year (adjusted for any income or loss in value aliocable thereto) shall be distributed to the

participant to the extent that the deferral exceeds the applicable limitation.

(Prior code § 2915.5; Ords. 19953, 21404, 25198, 26540, 26666, 27523.)

3.48.050 Participation in the plan.

A. Each ernployee may elect to become a pamclpant of the plan and defer payment of part of his or her
compensalion by executing a written participation agreement and ﬁllng it with city before the beginning of the menth in

which the deferral is to be effective.

B. The deferred amount must equal at least twenty -five doliars per payroﬂ period per mvestment company,
exc[usive of any service charge or such other minimum as the advisory committee may determine.

C. Aparticipation agreement shall be effective for the first payroll period of the next month following ifs execution
and filing with city, unless a later payrolt period is designated by the employee The participation agreement shall ‘
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1

continue from payro

il period to bayro!l period and remainlin full force and effect unless terminated as provided in Section
3.48.050.B. . . ' o ‘ . X ‘

D. - A participant may terminate his or her participation in the plan, and thereby terminate further deferral of
compensation, by filing with city an executed written notice of termination prior to effective date of termination. Once
‘terminated, a former participant cannot rejoin the pian during the month in which termination occurred; however, the
former participant may elect to become a participant in a subsequent month, No amounts shall be payable to an
employee upon terminating his or her participation in the plan unless otherwise due, pursuant to Section.3.48.130.

(Prior code § 2915.4; Ords. 19953, 21404, 26540.)

3.48.055 l'nt:er-p}an transfer.

| A. lncorﬁing transfers.

1. Aparticipant who is a former participant in an eligible deferred compensation plan of any local government or
state may transfer the amounts deferred under said plan to the City of San José deferred compensation plan, if the ‘
participant has had a severance event with the prior employer and if the prior employer's ptan provides that such a

transfer will be made, k

2. Any such transferred amount shall not be treated as a deferral subject fo the limitations of Section 3.48.040,
except that for purposes of applying the limitations, an amount deferred during any taxable year under the transferring
plan shall be treated as if it had been deferred under this plan during such taxabie year.

"3. Anysuch transferred 'amount shall otherwise be subject to the provisions of this Chapter 3.48.

B. - Outgoing transfers.

p!byment with the city and accepts employment with any other local government
mpensation plan and which plan provides for acceptance of amounts -
lect that all amounts previously deferred be transferred to the new employer's

. 1. If a participant terminates em
or state, which has an eligible deferred co
- previously deferred, the participant may e

plan.

ry 1, 2002, a participant may transfer all or a portion of the bartidpant‘s account directly to

2. Beginning Janua
414(d)) if such transfer

the trustee of a defined benefit governmental plan (as defined'in Internal Revenue Code Section
is: . : : . i

a. For the purchase of permissive service credit (as defined in Internal Revenue Code Section. 415(n}(3)A) '
under sych governmental plan; or . B ' .

b.  Arepayment to which Internal Revenue Code Section 415 does hot apply by reason of Subsection (k)3)
thereof, _ :

The advisory committee or the city may require such documentation regarding any plan from which a fransfer

C.
may be accepted or to'which a transfer may be made as it deems necessary to effectuate the transfer, to confirm that
such plan is an eligible deferred comipensation plan of a local government or state or defined benefit governmentai plan,

as appilicable; or to assure that transfers are permittéd under such plan.
(Ords. 22614, 26540, 28995.)
3.48.058 Eligible rollover distributions.

A. Incoming Rollovers.

1. Beginning January 1, 2002, this plan may accept an eligible roilover distribution from an eligible retirement
plan maintained by another employer and credit such rolled-over amounts to a participant's account under this plan.

, 2. Beginning January 1, 2009, within twelve months of é former city employee's separation from city service,
this plan may accept an eligible rollover distribution of pre-tax contributions from an eligible retirement plan maintained
by the city and credit such rolled-over amounts to the former employee's account under this plan.

| P U .
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3. The plan shall separately account for eligible rollover distributions accepted from any eligible retirement plan
that is not an eligible deferred compensation plan maintained by an eligible governmental employer.

' 4 - For the purpose of this Subsection A., "eligible retirement plan® means an annuity plan described-in Internal
Revenue Code Section 403(b), a qualified trust descnbed in Internal Revenue Code Section 401(a), oran gligible

governmental déferred compensation plan.

B. Oulgoing Rollovefs.

1. Beginning January 1, 2002. a distributee may elect to take a distribution from this plan in the form of an
eligible rollover distribution paid dlrectly to an eligible retirement plan specified by the distributee in a direct roflover.

2. For the purposes of this Siubsection B.:
a. "Dlstrlbutee“ includes:
. Anemployee or former einp!oyee of the city; and

ii. With respect to the interest of the spouse, an efnployee's or former employee's surviving spouse;
and . JEE

: iii.  With respect to the interest of the beneficiary, an employee's or former employee's designated
beneficiary; and )

v.  With respect to the interest of the spouse or former spouse, an emp]oyees or former employee’s
spouse or former spouse who is the alternate payee under a conforming domestic relations order

b. "Eligible retirement plan” means an mdlwdual retirement account described in Internal Revenue Code
Section 408(a), a Roth individual retirement account described in Internal Revenue Code Section 408A (for distributions
after December 31, 2007), an individual retirement annuity described in Internal Revenue Code Section 408(b), an
annuity plan described in Internal Revenue Code Section 403(b}, a qualified trust described in Internal Revenue Code
Section 401(a), or an eligible deferred compensation plan that accepts an eligible rollover distribution.

C. An "eligible rollover distribution” is any distribution of all or a portion of the balance fo the credit of the distributee
which constitutes an eligible roflover distribution under internal Revenue Code Section 401(a)(31)(C). For the purposes
of distributions from other plans rolled- aver into this plan the term "eligible rolover distribution” shall not include the
portion of any distribution that is not includible in gross income (determined wnthout regard to the exclusion for net

unrealized appreciation with respect to employer secunties)

D. The adwsory committee or the city may require such documentation regarding any plan-from which a rollover
distribution may be accepted or to which a rollover distribution may be made as it deems necessary to effectuate the
distribution; to-confirm that such plan is an ehglble retrrement plan; or to assure that rollover dlstnbutlons are permitted

under such plan.

E. For the purposes of Internal Re\}enue Code Section 72(1), a distribution from this plan shall be treated asa
distribution from a qualified retirement plan to the extert that such distribution is attributable to an amount rolled-over
from a qualified retrrement plan (as defined in Internal Revenue Code Section 4974(c)). _ .

F. Effective with respect to d|str|butsons made on or after January 1, 2010, a beneficiary otfier than a participant's
{or former partlmpant's) surviving spouse or a participant's (or former partlcnpant' } spouse or former spouse who is an
"alternate payee" under a qualified domestic relations order is a person eligible to make a rollover with regard to the
interest of the participant or former participant, subject to the limitation for such a beneficiary that an eligible retirement
plan is an individual retirement account or individual retirement annuity that will be treated as-an inherited individual
retlrement account or annuﬂy under Internal Revenue Code Section 402(c)(11) of the Code.

(Ords. 26540, 28852, 28995.)

3.48.080 Administration of the plan.

A. The plan and the trust established by this chapter shall be administered by the deferred compensation advisory
committee which shall be the sole authority to enforce the plan and the trust.
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B. The advisory committee shall be responsible for the operation of the plan in accordance with its terms, and shail
determine all the questions arising ouf of the administration, inferpretation, and application of the plan and the trust,
including making decisions on behalf of the city as to the choice and nature of investments to be available under the

plan. All such determinations shall be conclusive and binding on ali persons.

thority to enter into agreements on behalf of the city for the
for funds, and for investments under the plan where the fees fo be
participants or where there is no amount to berpaid by thecity -

C.  The advisory committee shall have the au
administration of the plan, for custodial agreements
paid under such an agreement are to be paid by the
under the agreement.

D. The method of selection alnd the term of office of the members of the advisory committee shall be established

by resolution of the city council.,

(Prior code § 2015.6; Ords. 19953, 21404, 25707, 26540.)

3.48.070 ' Deferred compensation fund.

ompensation fund to which ail deferred compensation shall be credited at
such times as the compensation would have been payable to individual employees if not a participant in the plan, and to
which all inter-plan transfer and direct rollover amounts accepted by the plan shall be credited as received. Separate
book accounts will be established for each employee participating which will show alf amounts of deferred
compensation, inter-pian transfer amounts, direct rollover amounts, investments made, shares acquired and earnings
and gains on investments. Each book account will be valued at least semiannually.

A.  The city shall establish a deferred com

B. On executing the participation agreement, the employee shali designate his or her investment objective
prospectively only. The city may invest amounts of deferred compensation in the types of investments set forth in
Sections 53601 and 53602 of the Government Code of the State of California and in corporate stocks; bonds, and
securities, mutual funds, savings and loan accounts, credit union accounts, life insurance policies, variable and fixed
annuities, morigages, deeds of trust, or other security interests in real or personal property, whichever in the city's sole
judgment will best achieve the employee's objectives. Nothing in this section shall be construed to permit any type of
investment prohibited by the Constitution of the State of California. The employee's investment designations are
intended to be merely an expression of investment preferences and do not obligate city to follow the employee's

_designations,

C. No participant of the plan or such participant's beneficiaries shall have, by reason of the plan, participation
agreement, or book account, any secured or preferred interest in, or to, any assets of the city. The city shall have only a
confractual obligation to pay the benefits due the participant under the pian. . < _

Internal Revenue Code Section 457(g), all amounts of compensation deferred under this
rchased with such amounts, and all income attributable to such amounts, property and
available to the participant or his beneficiaries) solely the property and rights of the city,
provision of benefits under this plan, subject only to the claims of the city's general

D. Exceptas provided in
plan, all property and rights pu
rights shall remain (until made
without being resfricted to the

creditors,

(Ords. 25707, 26540.)

13.48.080 City participation.

Notwithstanding any other provisions of this plan, the city may make addiﬁ'onal deposits in the deferred compensation
fund as additional compensation for services to be rendered by the employee to the city during an employment period;
provided: ' : - : ’

A.  The employee has elected, prior to the month in which the additional contpensation is paid, to have such
additional compensation deferred and invested, pursuant to this pian; . .

'B.  That such additional deposit shall not'excéed the maximum deferral permitted in Section 3.48.040.
(Prior code § 2915.8; Ords. 19953, 21404, 26540.) . ' ' '

3.48.090 Relation to retirement system.
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Any reduction in ciompensatron of a participant under this plan shall be included as compensation of such participant
for purposes of computing the amount of his or her contributions or benefifs under any City of San José retirement

system.

(Prior code § 2815.13; Ords. 19953, 21404, 26540.)

 3.48.100  Status of participants.

Neither the establishment of the plan nor any modification thereof, nor the establishment of any book account, nor
the payment of any benefits, shall be construed as giving to any participant or other person any legal or equitable right
against city, except as herein prévided; and in no event shall the terms of employment of any emp!oyee or participant be

-modified or in any way affected hereby.

(Prior code § 2915.11(a); Ords. 19953, 21404, 26540.)

3.48.110 Condition of the plan.

it is a condition of the plan and each employee by participating herem expressly agrees that he or she shall look -
solely to the general assets of the city for the payment of any benefit to wh:ch the employee or the employee's

benefi crary is entitled under the plan.

(Prior code § 2915.11(b); Ords. 19953, 21404, 26540.)

3.48.120 Governing law.

- . This plan shall be construed, administered, and enforced according to the laws of the state of California.

-(F"rior code § 2915.11{c); Ofds. 19953, 21404, 26540.)

3.48.130 Distribution of benefits; election.

A. Except as provided in subsections E. and F. below, a participant may elect the method of payment and the
settlement options for distribution in the event of retirement, disability or other severarce event, except death, no Iater

than thirty days after such severance event.

B. A partlcspant may elect the method of payment and the seﬁlement optlons for dlstnbution in the event of the
participant's death at any time before his or her death.

C. If the participant fails to make an election of the method of payment before his or her death while still in
employment status, the participant's beneficiary may elect the method of payment at any tlme before payments are due.

D. Hno electlon of the method of payment has been made by the participant or the participant’'s beneficiary within
the times prowded for in this chapter, the benefits payable to the participant or the participant's beneficiary, less any
federal or state income taxes required to be withheld, shall be payable in a lump sum; provided that, on or after January
1, 2002, the participant or beneficiary may elect an inter-ptan transfer or a direct rollover as provided in Sections

3.48.055 and 3.48. 658.

E. Onorafter January 1, 1997 a pamc;pant may elect to defer commencement of distributions from the planif
such election is made after amounts may be available under the plan in accordance with the requnrements of Section -
457(d)(1)(A} of the Internal Revenue Code of 1986, as amended, and before commencement of such distributions. A

participant may make only one election under this subsection E.

F.  Onorafter January 1, 2002 a participant's nght to change his or her election with respect to comrnencement of
distribution shall not be constralned by subsection E. Subject to such limitations on frequency of changes as may be
imposed by the advisory committee or the provider(s) of the investment options selected by the participant, the:
participant may change the date for commencement of distribution at any time prior to distribution. Notwithstanding the
foregoing, the advisory committee may, in order to ensure the orderly administration of this plan, estabhsh a deadline
after which such election to defer commencement of distribution of beneﬁts shall not be allowed. '

(Prior code § 291 5.7, Ords. 19953, 21404, 22062, 22419, 25198, 26540.)
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balance remaining in the participants’ book account;

payable over a period of more than

-meth}nd of payment no later than thirty days prior fo the dat

-of distribution'in accordance with the terms of this plan.
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3.48.131 Method of payment of _beneﬁ_is upon océurrence of severance event,

A. In the event of termination of emp!ojrment because of retirement, disability, or other severance event, except
death, the fuil benefits credited to the participant's book account plus or minus subsequent investment gains or losses,
but less any federal or state income taxes required to be withheld, shall be distributed to the participant in any one or

. more of the following ways:

1. Inalump sum;

"~ 2. In monthly, quarterly, semiannual, or annual installments, or, for a participant eligible for an annuity payout
option, installments during the lifetime of the participant with or without a provision for a period certain, butin no case
less frequently than annual payments. Life expectancy shali be actuarially determined by the city based on the date the
distribution shall begin. Each instaliment payment shall not be less than fifty dollars, unless such payment is the entire

B. The amount payable with respect to the participant éhall be paid at such times specified by the Sécretary of the
United States Treasury pursuant to regulations promulgated by said Secretary. Prior to January 1, 2002, distributions
one year shall be made only in substantially non-increasing amounts.

C. No payment option may be selected by a participant unless it satisﬁes the requirements of Internal Revenue.

Code Sections 401(a)(9) and 457(d)(2).
(Ords. 22419, 23160, 26540.)

3.48.132 Po,stpoﬁement of payments of benefits,

until a date not later than April 1

A. A participant may postpone all of the payments under Section 3.48.131
d one-half.

following the calendar year during which the participant reaches age seventy an
B. The elecﬁ_on provided by subsection A. above must be made no later than (1) thirty days after the occurrence of
a severance event, or (2) the date the payment of benefits would otherwise commence under this chapter, whichever is

earfier.

C. Except as provided in subsections E. and F. of Section 3.48.1 30, the election made pufsuant to subsection A.

above shall be irrevocable. :

D.  Prior to January 1, 2002, if a particiba‘nt postpones payments under this section, the 'participant must elect the
e the postponed payments are due to commence.

(Ords. 22419, 24071, 25991, 26540.)

~ 3.48.133  Date of payment of benefits.

" A. A participant's book account balances may oontihue to be invested until, in the city's sole judgment, cashisto -

be withdrawn for the payment of benefits.

B.  Payment of benefits under Section 3.48.131 may commence thirty-one days following the occurrence of a
severance event, but in no event shall commence later than sixty days after the close of the plan.year in which the
severance event occurred except in the case where the participant has elected a postponement of the commencement

v
[

"C.  If the participant has reached normal retirement age before the occurrence of a severance event, or will reach,
or would have reached normal retirement age in the plan year of the severance event, the participant or beneficiary, in
case of participant's death, may elect that payments not commence until a date within sixty days after the close of the'

plan year in which the severance event occurred.

D. Payment of postponed benefits under Section 3.48.132.A. or 3.48.134.E. shall commence on the first day of the
month following the date or age selected by the participant or beneficiary for payment of the postponed payments.
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E. Payment of benefits in the event of the death of the pamc:panf ‘may commence s:xty days after satisfactory
proof of death, and shall commence no fater than sixty days after the close of the plan year in which death occurred,
subject to satisfactory proof of the death of the participant, un!ess the time for payment is extended pursuant to Section

3.48.134.E.
(Ords. 22419, 26540.)

3.48.134 Payment of benefits after death.

A. Aﬂer the death of a parhcmant the full benefits credited to the parhc:pant’s book account, less any federal or
"state income taxes required to be withheld by law, shali be distributed to participant's beneficiaries in the manner
desngnated by the participant's most recent partacupataon agreement, or amendments thereto, or other designation in

wiiting by pamclpant
B. Post~Reﬁrement Death Benefits.

1. The beneficiary of a participant who has died after distribution has started may, subject to any limitation” -
Imposed by contract between participant and a plan administrator, elect to change the method of distribution to a more
rapid payout within thirty days from the date of death of participant. Once such an election has been'made it may not be .
revoked. The beneficiary must take distribution at least as rapidly as the participant had elected.

2. Benefits shall be distributed in one of the following:

a.  Alump sum.

b.  Monthly, quarterly, semiannually, or annual instaliments over a period not greater than:

i.  The life expectancy of the beneficiary if the beneficiary is the surviving spouse of the participant.

i, Fifteen years, if the beneficiary is-not the surviving spouse of the participant.

i, No installment payment shall be less than fifty dollars unless it is the entire balance remaining in the
participant's book account. Life expectancy shall be actuarially determined by the city based on the date distribution to

the benefi C|ary shail commence.

<. A partial Iump sum payment followed by monthly, quarterly, semi-annual or annual instaliments, prowded
that ali payments are made within a penod of tery years from the initial payment. :

: 3. Ifthe participant dies without naming a beneficiary or if the person(s) named are no longer alive at the time of
the participant's death, the participant’s account balance shall be paid to the estate of the participant in a lump sum.

C. Pre-Retirement Death Beneﬂts.

1. if the participant dies before he or she has begun to receive the benefits provided by this plan, the
beneficiary may, subject to any limitation imposed by contract between participant and a plan administrator, change the
method of payment elected by the participant to a method of payment allowed by this sect]on ne later than thirty days

prior to the date payments are due to commence.

2. {f the participant dies before he or she has begun to receive the benefits provided by this plan, the
beneficiary may elect to postpone distribution of some or all of the benefits payable, t6 a date not later than the taxable
year that the participant would have atfained normal rétirement age. This eéléction may only be made within thirty days
. from the date of death of participant and once made may not be revoked under any circumstances. If such an election to

postpone is made, the beneficiary may elect a method of payment as allowed in this section no later than thlrty days -

prior fo the date wien the postponed payments are to commence.

D.  Alldistributions made under this section shall meet the requirements of Internal Revenue Code Section 457,
(Ords. 22419, 23160, 26540.) ‘

3.48135 Emergency withdrawals.
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needed to satisfy the emergency need.

participant in a lump sum. The withdrawal shall be eff
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the participant may apply to advisory committee for

If a participant is faced with an unforeseeable emergency, _
permitted, in the advisory committee's discretion, only in

withdrawal of funds from the plan. Such withdrawals shall be
circumstances of an unforeseeable emergency.

"Unforeseeabie emergency” means severe financial hardship to-the participant resulting from a sudden and
unexpected iliness or accident of the participant or of a dependent (as defined in Internal Revenue Code Section 162(a)
but withotit regard to Sections 152(b)(1), (b)(2), and (dX(1XB)) of the participant, loss of the participant’s property due to
casualty, or other similar extraordinary and unforeseeable circumstances arising as a result of events beyond the control
of the participant. The circumstances that will constitute an unforeseeable emergency will depend upon the facts of each
case, but, in any case, payment may not be made to the extent that such hardship is or may be relieved by; :

A.  Reimbursement or compensation by insurance or otherwise; =

B. Liquidafion of the parlicipant's assets, to the extent the liquidation of such assets would not itself cause severe

financial hardship; or
C.  Cessation of deferrals under the plan.
Exarhp!es of what are not considered to be an unforeseeable emergency include the need to éend a participant's -
child to college or the desire to purchase a home. : . )

Withdrawal from account due to an unforeseeable emergency shall only be permitted o the extent reasonably

Any amount so approved hereunder for withdrawal, less any taxes required to be withheld, shall be paid to the
ective at the later of the dates specified in the participant's

application, or the date approved by the city.

-(Ords. 22419, 26540, 28995.)

3.48.136 Other distributions.
Notwithstanding any other provisions of this plan, the city may Change the time or methods of benefit paymenfs
pursuant to this plan. ,

(Ords. 22419, 26540.)

' 3.48.137 . De minimus accounts.

A. Voluntary Liquidatio_n.

1. A participant may elect to withdraw the entire deferred compensation account balance in a lump sum if all of

the‘fdllowing conditions are satisfied:

a. | 'The tofal balance in the account does not exceed the amount set fqrth in subsection B.; and

b. The}e have been no deferrals under the plan with respect ta the pérticipént during thé two-year period

ending on the date of the distribution; and

¢. There has been no prior distribution from the plan to the participant.

2. A participant may not withdraw the account balance pursuant to this séction unless the total account balance

does not exceed the following amount:

a.  For withdrawals on or after January 1, 1997, but before Jani;ary 1, 1998, the sum of three thousand five

bundred doftars; or

_b.For withdrawals on or after January 1, 1998, the dollar limit set forth in Section 457()(9) of the Interal
Revenue Code. On or after January 1, 2002, the value of the participant's account shall be determined without factoring
in any amounts aftributable to rollovers under Section 3.48.058 from eligible retirement plans other than eligible deferred

compensation plans. :

| YU ¥ - T T 1 . .
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B. Mandatory Liquidations. Notwithstanding any other provision of this chapter, if the value of a participant's
account upon the occurrence of a severance event is less than one thousand doliars, the participant's account shall be

paid to the participant in a fump sum. : \

(Ords. 22614, 23160, 25198, 25466, 26540.)

. 3.48.140 Loans.

A A parficfpa_nt who is an active employee may apply for and receive a loan from the balance of his or her account
as provided in this Section 3.48.140. Any such loan may not be for an amount I.ess than one thousand dollars .

($1,000.00). o _ .
B. - No loan to a parficipant hereunder may exceed the lesser of:

- 1. Fifty thousand dolfars ($50,000.00), reduced by the excess (if any) of the highest outstanding balance on
loans from the plan to the participant during the one-year period ending on the day before the date the loan is approved
{not taking into account any payments made during such one-year period), over the outstanding balance of any loans

from the plan to the participant on the date the loan is made; or

2. One-half of the value of the participant's vested account balance as of the day immediately preceding the
date on which such loan is approved. ' ‘ .

C.  For purposes of subsection B. above:

1. Anyloan from any other plan maintained by the city shall be treated as if it were a loan made fme the plan
and the balance of alt loans under all plans maintained by the city shall be aggregated in determining the maximum loan

availabie; and '

2. The amount of any loan fee shall be deducted from the participant's account balance before the

determination of the maximum Joan amount availabie.

D. The terms of the loan shall:

1. Require level amortization with payments not less frequently than biweekly throughout the repayment period,
except that, to the extent permitted by the Internal Revenue Code and the applicable treasury reguiations:

' a.  Aborower whois on a bona fide unbaid leave of absence may elect to suspend payments during the ‘
unpaid leave of absence, provided that the suspension of payments shall be for a period not to exceed one year, and
further provided that the term of the loan shall not be extended and the borrower must repay the loan within the term of

b. A borrower who is on a leave of absence for the performance of uniformed service within the meaning of
Section 414(u) of the Internal Revenue Code may elect to suspend payment for the period of uniformed service. if the
borrower so elects, then upon the borrower's return from uniformed service, the loan repayment period shall be

extended by a period equal to the length of the uniformed service.

2. Regquire that the loan be repaid within five years unless the participant certifies in writing to the loan -

- administrator that the loan is to be used to acquire a dwelling unit which within a reasonable time is to be used

(determined af the time the loan is made) as a principal residence of the participant; and

3. ' Provide for interest at a reasonable rate, as determined by the loan administrator, commensurate with
interest rates charged by persons in the business of lending money for loans which would be made under similar

circumstances. - .

E. Security for loan; defaull.

1. Security. Any loan to a participant under the plan shall be secured by the pledge of the portion of the
participant's interest in the plan invested in such loan. _ - _ ;

- 2. Default. In the event that a participant fails to make a loan payment by the last business day of the calendar
quarter following the calendar quarter in which the payment is due, a default on the loan shall accur. in the event of such
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default:

" participant’s interest in the plan held as securi
- employment.

- on the loan.
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a. . All remaining payments on the loan shall be immediétely due and payablé;

b. The partiéipant shall ﬁot be allowed tb initiate another loan from the plan until the defaulted amount is
repaid. ' ' ' ‘ .

3. Inthe case of any default on a loan to a participant, the loah administrator shall apply the portion of the
ty for the loan in satisfaction of the loan on the date of severance from

in the event a loan is outstanding on the
to the portion of the interest in the plan
of his or her interest in the pian to be

4. Notwithstanding anything elsewhere in this chapter to the contrary,
dale of a participant's death, his or her estate shall behis or her beneficiary as
investéd in such'16an (with the beneficiary or beneficiaries as to the remainder
determined in accordance with otherwise appli¢able provisions of the plan).

Repayment.

1. The participant shall be required, as a condition to receiving a loan, to enter into an irevocable agreement

authorizing the city to make payroll deductions from the participant's compensation as long as the participant is an
empioyee and to transfer such payroll deduction amounts to the loan administrator in payment of such loan plus interest.
Repayments of a loan shall be made by payroll deduction of equal amounts (comprised of both principal and interest)
from each paycheck, with the first such deduction to be made as soon as practicable after the loan funds are disbursed.

7 2. Notwithstanding paragraph 1., a participant may prepay the entire outstanding balance of his Joan at any
time, in whole or in part, provided that a partial prepayment shail not change the payment schedule or the interest rate

because a participant is on an unpaid leave of absence and

the loan suspéension provision is notin effect or the participant's paycheck is insufficient for any other reason, the
participant shall pay directly to the loan administrator the full amount that wouid have been deducted from the
participant's paycheck, with such payment to be made by the last business day of the calendar month in which the

amount would have been deducted.

3. -lf any payroll deductions’cannot be made in full

F.  Severance from cily employment. in the event a participant has a severance event, the cuistanding balance of
y of the month immediately following the month in which the

any loan shall be due and payabie no later than the last da
participant receives his or her final compensation from the city. For the purpose of this paragraph, "final compensation”
includes any payments for unused accrued leave for which the participant may be eligible, ’ '

G. Loan fee. The loan administrator, with the approval of the committee, may charge a loan fee for any loan made
pursuant to this Section 3.48.140. The loan fee will be deducted from the participant's account balance.

means the person or entity authorized by the

H. For the purpose of this Section 3.48.1 40,— "Ioah administrator” AU
may change the loan administrator at any time.

committee to administer the loan program for the plan. The commiftee

. The committee may establish such rules with fespect_ to the Joan program as the committee deems advisable,
including without limitation, rules regarding the maximum number of loans that may be outstanding for any participant at

any time.

(Ord. 28057.)

3.48.150 Nonassignability{

To the fullest extent permiffgd by law, the interest of a participant in the contractual obligation of the city, established
by the plan, shall not be assignable in whole or in part, directly or by operation of law or otherwise, in any manner, and
no right or interest of a participant in the city's contractual obligation shall be fiable for, or subject to, d@ny obligation or

liability of such participant, _
(Prior code § 2915.9; Ords. 19953, 21404, 26540.)

3.48.180 Amendment or termination of plan,
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A.  Thecily maf, at any time, terminate this plan for all participants. Upon such termination, each participant in the
plan will be deemed to have terminated his service as of the date of such termination, and the value of each participant's
book account, less any taxes required to be withheld, shail be dlstnbuted to the partlcfpants or their beneficiaries no later

than sixty days after the fermination of the plan.

B. The city may also amend the provisions cf this plan at any fime; prowded however, that no amendment shall
affect the rights of the participants or their beneficiaries to the receipt of payment of benefits, to the extent of any
" compensation deferred at the time of the amendment as adjusted for income attributable to such deferred compensatlon

-prior to and subsequent {o the amendment

C. This plan isintended to qualify as an eligible state deferred compensation plan under Section 457 of the Internal
Revenue Code, and shali be interpreted and administered in a manner ‘consistent with such qualification. The city
reseives the nght fo amend the plan to the extent that may be necessary to conform the plan to the requirements of
Section 457 and any other appllcable law, reguiatton or ruling, including amendments that are retroactive to the effective
date of the plan. In the event that the plan is déemed by the Internal Revenue Service to be administered in a manner
inconsistent with Section 457, city shall corrett such administration within the pericd provided in Section 457(b). The city
reserves the right to take such action and do such things as are requnred to make the pIan as admlnlstered caonsistent

with Section 457.
(Prior code §§ 2915.12, 3.48.170; Ords. 19953, 21404, 26540.)

3.48.170  Limitation on city responsibility.

A.- The city may, butis not required to, invest funds held pursuant to agreements between participants and city in
accordance with the réquests made by each participant at the time of enroliment or change in enrcliment, prospectively

only.

B. The city shall retain the right to approve or disapprove such investment requests. Any action by the city or the
advisory committee in investing funds, or approving of any such investment of funds, shall not be considered to be either
an endorsement or guarantee of any investment, nor shall it be considered to attest to the financial soundness or the
suitability of any investment for the purpose of mieeting future obligations as provided in Section 3.48.130. Neither city
nor the advisory committee shall be liable to any participant, or to any participant's beneficiaries or hetrs or to any other

person for any losses resuilting from investments or funding made under the plan.

C. " The city hereby establishes thiS deferred compensation plan on the terms and conditions set forth herein.

(Prior code §§ 2915.14, 3.48.180; Ords. 19953, 21404, 26540.)

3.48.180 Administrative costs.

© The advisory committee may determine fair and equitable cost to the city in withholding deferred compensation
pursuant fo this plan or in making investments or otherwise administering or implementing the plan. The advisory
committee may withhold or collect, or have withheld or collected such costs, in such manner as it deems equitable either
(1) from the compensation deferred pursuant to the plan, the income produced from any investment with respect thereto,
. orfrom principal return from any investment, whether or not augmented, or (2) from the organlzatlon receiving such
investriients, where requu‘ed by taw to collect therefiom, or if not so requ:red where mutually satisfactory to such
organization and the advisory committee, cr (3) by direct charge to the participants or any combination of the above.

(Ords. 21404, 26540.)

A 3. 48 181 Conforming domestic relatlons orders.

A A domestic relations order means any judgment, decree or order, mcludmg approval of a property settlement
agreement or separation agreement issued by a court of competent junsdlctlon which retates to the provision of mantal
property nghts ofa parttcspant and is made pursuant to the ‘state domestic relatlons law of the state where the marital

dissolution or separation occurred.

B. The plan shall only recognize domestic relations orders that the advisory committee, in accordance with its
authority under Section 3.48.060, determines are conforming domestic refations orders.

C. A ccn'forming domestic relations order is a domestic relations order that the advisory committee determines
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conforms with the following guidelines:

t of a separate account for the nonparticipant spouse under the

1. The order may provide for the establishmen 4
se” equally refers to current or former spouse of a plan

plan. For purposes of this section, "nonparticipant spou
participant. »

2. The order may prbvide, with respect to any separate écbbunt established for the nonparticipant spouse, that

the nonparticipant spouse shall have the right:

a.  To direct the investment of the account i.n accordance with the provisions of the plan;

_ ~ b. Toelect the time and form of distribution from the options available under the plan, prévided that
distributions shall not commence earlier than provided in paragraph 3. below: -

¢.  To designate beneficiaries of the separate account in the event of the nonparticipant spouse’'s death, in
accordance with the procedures provided under- the pian; C : ’ S

d. To have all distributions from the account of the nonparticipant spouse made directly to the nonparticipant

spouse or his or her beneficiary.

3. To corifor}n, the order:

provided under the plan or create any rights greater than the
participant's rights under the plan and under Section 457 of the Internal Revenue Code of 1986, and may not confiict in
any other way with the plan's distribution provisions or the requirements and limitations of Sections 401(a}9), and 457
(d) of the Internal Revenue Code of 1986 as amended; provided that after December 31, 2001, the nonparticipant
spouse who has been awarded a separate account may elect to commence distribution of the nonparticipant spouse’s
separate account prior to the occurrence of a severance event for the participant. ' '

a. May not accelerate or increase any benefit

b, May not allow the nonparticipant spouse to defer compensation under fhe plan except to the extent the
nonparticipant spouse is an employee otherwise authorized to become a participant under the plan; and

c. May prbvide that all distributions made to the nonparticipant spouse shall be made directly to the

nonparticipant spouse or beneficiary, as applicabie.
4. The order shail aiso conform with such additional guidelines as the advisofy committee shall establish from
time to time including, with regard to the following: _ .

a.  Provision for the withholding of taxes required by appilicable law;

b, Provision that the parﬁcipaﬁt and/or the nonparticipant spouse be required to pay any expenses incurred
by the city in connection with the order including, without limitation, the costs of any legal action taken by the city relating

to the order;

€. Any requirement that the non'participant spouse provide the advisory committee with such written
requests, consents or instructions as the advisory committee may require in accordance with the provisions of the plan;

andA

d. Provision expressly acknowledging that the city's obiigatidn to the participant is reduced to the extent that

- payments are to be made to the nonparticipant spouse.

(Ords. 24404, 25787, 26540.)

3.48.185 . Repeal.

The amendments fo the plan made by the urgency ordinance ado
provisions of the Economic Growth and Tax Relief Reconciliation Act
provisions implemented by the urgency ordinance terminate, ‘expire o
urgency ordinance shall be deemed terminated, expired or repealed ¢
requirements of Internal Revenue Code Section 457. :

pted December 18, 2001, were made 1o implement
of 2001 (EGTRRA). In the event the EGTRRA '
r are repealed, the amendments made by the

0 the extent necessary to conform this plan fo the

hff:r\',lnnﬂ;hno e F e Y 1w
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ARTICLE XV-A
RETIREMENT

- PUBLIC EMPLOYEE PENSION PLAN AMENDMENTS - TO
ENSURE FAIR AND SUSTAINABLE RETIREMENT BENEFITS
WHILE PRESERVING ESSENTIAL CITY SERVICES

The Citizens of the.City of San Jose do hereby enact the following
-amendments to the City Charter which may be referredtoas: =
“The Sustainable Retirement Benefits and Compensation Act.”

Section 1501-A:  FINDINGS

The following services are essential to the health, safety, quality
of life and well-being of San Jose residents: police protection; fire
protection; street maintenance; libraries; and community centers
(hereafter “Essential City Services”). - - ‘

The City’s ability to provide its citizens with Essential City
Services has been and continues to be threatened by budget cuts

- -caused mainly by the climbing costs of employee benefit o
programs, and exacerbated by the economic crisis. The employer
cost of the City’s retirement plans is expected to continue to |
 Increase in the near future, In addition, the City’s costs for other
post employment benefits - primarily health benefits - are
increasing. To adequately fund these costs, the City would be
‘required to make additional cuts to Essential City Services.

By any measure, current and projected réduttions_in service
levels are unacceptable, and will endanger the health, safety and _‘
well-being of the residents of San Jose. o

837680-2 -
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Without the reasonable cost containnienf provided in this Act, the
economic viability of the City, and hence, the City’s employment
benefit programs, will be placed at an imminent risk. =~

The City and its residents always intended that post employment |
benefits be fair, reasonable and ‘subject to the City’s ability to pay
without jeopardizing City services. At the same time, the Cityis
and must remain committed to preserving the health safety and

well-being of its residents.

By this Act, the voters find and declare that post employment
benefits must be ad]usted in a manner that protects the City’s
viability and public safety, at the same time allowing for the

- continuation of fair post-employment benefits for its workers. -

The Charter currently provides that the City retains the authority
to amend or otherwise change any of its retirement plans subject
to other provisions of the Charter |

This Act is intended to strengthen the finances of the City to
ensure the City’s sustained ability to fund a reasonable level of
- benefits as contemplated at the time of the voters’ initial adoption
of the City’s retirement programs. It is further designed to ensure
that future retirement benefit increases be approved by the

voters.
_ Section 15 OZ-A INTENT

ThlS Actis mtended to ensure the City can prov1de reasonable -
- and sustainable post employment benefits while at the same time
delivering Essential City Services to the residents of San Jose,

837680_2
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The City reaffirms its plenary authority as a charter city to control

and manage all compensation provided to its employees asa
municipal affair under the California Constitution. :

The City réafﬁ'rms its inherent right to act re_sponéibly to preserve
the health, welfare and well-being of its residents.

‘This Actis not intended to deprive any current or former
employees of benefits earned and accrued for prior service as of
the time of the Act’s effective date; rather, the Act is intended to
preserve earned benefits as of the effective date of the Act.

This Act is not intended to réduCe the pension amounts received
by any retiree or to take away any cost of living increases paid to
retirees as of the effective date of the Act. - |

'The City expressly retains its authority existing as of January 1,
2012, to amend, change or terminate any retirement or other post
employment benefit program provided by the City pursuantto
Charter Sections 1500 and 1503. o

Section 1503-A.  Act Supersedes All Conﬂicting Provisions

The provisions of this Act shall prevail over all other cohﬂicting’
- orinconsistent wage, pension or post employment benefit
provisions in the Charter, ordinances, resolutions or other

enactments.

The City Council shall adopt ordinances as app"rOp'riate to
implement and effectuate the provisions of this Act. The goal is
that such ordinances shall become effective no later than

September 30, 2012.

: 83'7680_2 L
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Section 1505-A. | Resefvation of Rights to City Comlcil

February 8,2C. N

Section 1504-A. Reservation of Voter Authority

The voters expressly reserve the right to consider any change in
matters related to pension and other post employment benefits.
Neither the City Council, nor any arbitrator appointed pursuant to
Charter Section 1111, shall have authority to agree to or provide
any increase in pension and/or retiree healthcare benefits |
without voter approval, except that the Council shall have the
authority to adopt Tler 2 pension benefit plans within the limits

set forth herein.

Sub)ect to the limitations set forth in this Act, the City Council

retains its authority to take all actions necessary to effectuate the
terms of this Act, to make any and all changes to retirement plans
necessary to ensure the preservation of the tax status of the
plans, and at any time, or from time to time, to amend or
otherwise change any retirement plan or plans or establish new -

or different plan or plans for all or any officers or employees

subject to the terms of ’ChlS Act.
Section 1506-A.  Current Employ'ees |

(a) “Current Employees” means employeeé of the City of San
Jose as of the effective date of this Act and who are not covered

urider the Tier 2 Plan (Section 8).

| (b) Unless they voluntarily opt in to the Voluntary Election

Program {“VEP,” described herein), Current Employees shall have

~ their compensation adjusted through additional retirement
contributions in increments of 4% of pensionable pay per year,

| ‘up to a maximum of 16%, but no more than 50% of the costs to

| .
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amortize any pension unfunded rliabilitie.s, except for any pension
unfunded liabilities that may exist due to Tier 2 benefits in the
future. These contributions shall be in addition to employees’
normal pension contributions and contributions towards retiree

healthcare benefits.

(c) Thestarting date for an employee’s compensation
-adjustment under this Section shall be June 23, 2013, regardiess

- of whether the VEP has been implemented. Ifthe VEP hasnot
been implemented for any reason, the compensation adjustments

shall apply to all Current Employees.

" (d) The compensation adjustment through additional employee
contributions for Current Employees shall be calculated |
separately for employees in the Police and Fire Department
Retirement Plan and emp]oyees in the Federated City Employees’ .

Retirement System.

(e) The compensatxon adjustment shall be treated in the same
manner as any other employee contributions. Accordingly, the
voters intend these additional payments to be made on a pre-tax
hasis through payroll deductions pursuant to applicable Internal
Revenue Code Sections. The additional contributions shall be
subject to withdrawal, return and redeposit in the same manner

as any other employee contrlbutlons

i

Section 15 07-A: One Time Voluntary Election Program
(M‘VEP”)

The Clty Council shall adopta Voluntary Electlon Program
(“VEP”) for all Current Employees who are members of the
existing retirement plans of the City as of the effective date of this
Act. The implementation of the VEP is contingent upon receipt of
837680 2 ? | |
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IRS approval. The VEP shall permit Current Employees a one
time limited period to enroll in an alternative retirement program
which, as described herein, shall preserve an employee’s earned
benefit accrual; the change in benefit accrual will apply only to

the employee’s future City service. Employees who opt into the
VEP will be required to sign an irrevocable election waiver (as
well as their spouse or domestic partner, former spouse or

former domestic partner, if legally required) acknowledging that

~ the employee irrevocably relinquishes his or her existing level of
retirement benefits and has voluntarily chosen reduced benefits,

as specified below. -
~ The VEP shall ha{fe the following features and limitations:

(2) The plan shall not deprive any Current Employee who
chooses to enroll in the VEP of the accrual rate (e.g. 2.5%) earned
and accrued for service prior to the VEP’s effective date; thus, the
benefit accrual rate earned and accrued by individual employees
for that prior service shall be preserved for payment at the time

of retirement.

(b) Pension benefits under the VEP shall be based on the
following limitations: o |

(i)~ The accrual rate shall be 2.0% of “final
~ compensation”, hereinafter defined, per year of
service for future years of service only.

(i)  The maximum benefit shall remain the same as the
- maximum benefit for Current Employees.

(i)  The currentage of eligib.ility.‘for service retirement.
. _ under the existing plan as approved by the City

6
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i

Co’un'cil as of the effective date of the Act for all years

- of service shall increase by six months annually on

July 1 of each year until the retirement age reaches
the age of 57 for employees in the Police and Fire

Department Retirement Plan and the age of 62 for

employees in the Federated City Employees’

- Retirement System. Earljer retirement shall be-

permitted with reduced payments that do not

- exceed the actuarial value of full retirement. For

@)

(vi)

i)

837680_2
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service retirement, an employee may not retire any
earlier than the age of 55 in the Federated City
Employees’ Retirement System and the age of 50 in
the Police and Fire Department Retirement Plan.

The eligibility to retire at thirty (30) years of service
regardless of age shall increase by 6 months
annually on July 1 of each year starting July 1, 2017.

Cost of living adjustments shall be limited to the
increase in the consumer price index, (San Jose - San
Francisco ~ Oakland U.S. Bureau of Labor Statistics
index, CPI-U, December to December), capped at
1.5% per fiscal year. The first COLA adjustment
following the effective date of the Act will be
prorated based on the number of remaining months
in the year after retirement of the employee.

“Final compensation” shall mean the average annual |
pensionable pay of the highest three consecutive |
years of service. | | -

An employee wﬂl be eligible for a full year of eervice
credit upon reaching 2080 hours of regular time

7
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worked (including pald leave, but not 1ncludmg
overtlme]

(c) - The cost sharing for the VEP for current service or current
service benefits (“Normal Cost”) shall not exceed the ratio of
3 for employees and 8 for the City, as presently set forth in-
the Charter.- Employees who opt into the VEP will not be
responsible for the payment of any pension unfunded
liabilities of the system or plan,

('d‘J VEP Survivorship Benefits. .

(i) Survivorship benefits for a death before retirement
shall remain the same as the survworshlp benefits -
for Current Employees in each plan.

(ii) Survworshlp benefits for a spouse or domestic
‘partner and/or child(ren) designated at the time of
retirement for death after retirement shall be 50%
- of the pension benefit that the retiree was receiving.
At the time of retirement, retirees can at their own
cost elect additional survivorship benefits by taking
an actuarially equivalent reduced benefit.

(&) VEP Disability Retirement Benefits.

(i) Aservice connected disability retirement benefit,  as
hereinafter defined, shall be as follows: |

The employee or formei‘ employee shall receive an
annual benefit based on 50% of the average annual
' pensionable pay of the hlghest three consecutlve years

of service.

837680 2 .
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- (i) A non-service connected disability retireinent
benefit shall be as follows:

The employee or former employee shall recéive 2.0%
times years of City Service (mihimum 20% and
maximum of 50%) based on the average annual |
pensionable pay of the highest three consecutive years
of service. Employees shall not be eligible for a non-
service connected disability retirement unless they
have 5 years of service with the City.

(iii) Costof Living Adjustment ("CO:LA”] p-rovisions willbe
the same as for the service retirement benefit in the -
VEP.

Sé_ction 1508-A:  Future Employees - Limitation on
- | Retirement Benefits - Tier 2

To the extent not already enacted, the City shall adopt a

retirement program for employees hired on or after the |

~ ordinance enacting Tier 2 is adopted. This retirement program -
for new employees - shall be referred to as “Tier 2.” :

The Tier 2 program shall be limited as follows:

(a) The program may be designed as a “hybrid plan” consisting
of a combination of Social Security, a defined benefit plan and /or
a defined contribution plan. Ifthe City provides a defined benefit
plan, the City’s cost of such plan shall not exceed 50% of the total
cost of the Tier 2 defined benefit plan (both normal cost and
unfunded liabilities). The City may contribute to a defined |
contribution or other retirement plan only when and to the extent =~

9
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- 't'he total City contribution does not exceed 9%. If the City's share.
of a Tier 2 defined benefit plan is less than 9%, the City may, but
shall not be required to, contribute the dlfference to a defined

contrlbutlon plan

[b) For any. defined benefit plan the age of ehglbillty for
~ payment of accrued service retirement benefits shall be 65,

except for sworn police officers and firefighters, whose service
retirement age shall be 60. Earlier retirement may be permitted
with reduced payments that do not exceed the actuarial value of
full retirement. For service retirement, an employee may not
retire any earlier than the age of 55 in the Federated City
Employees’ Retirement System and the age of 50 in the Police and

Fire Department Retirement Plan.

(c) For any defined benefit plan, cost of living adjustments shall
be limited to the increase in the consumer price index (San Jose -
San Francisco - Oakland U.S. Bureau of Labor Statistics index, CPI-
U, December to December), capped at 1.5% per fiscal year. The
first COLA adjustment will be prorated based on the number of

months retired.

(d) For any defined benefit plan, “final compensation” shall
mean the average annual earned pay of the highest three
consecutive years of service. Final compensation shall be base
pay only, excluding premium pays or other additional
compensation. -

(e} Forany defined benefit plan, benefits shall accrﬁe atarate
not to exceed 2% per year of servu:e, not to exceed 65% of final

comp ensatlon

10
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(f} Forany defmed beneﬂt plan an employee wﬂl be ehglble for

a full year of service credit upon reaching 2080 hours of regular
time worked (including pald leave, but not mcludlng overtime). .

(g) -E;mployees who leave or have left City service and are
subsequently rehired or reinstated shall be placed into the |

- second tier of benefits (Tier 2). Employees who have at least five
(5) years of service credit in the Federated City Employees’
Retirement System or at least ten (10) years of service credit in
the Police and Fire Department Retirement Plan on the date of
separation and who have not obtained a return of contributions
will have their benefit accrual rate preserved for the years of

service prior to their leavmg City service.,

- (h) Any plan adopted by the C1ty Council is subject to :
- termination or amendment in the Council’s discretion. No plan

subject to.this section shall create a Vested right to any benef" t.
Section 15 09-A; Dlsablllty Retlrements

(a) Toreceive any disability retirement benefit under any

- pension plan, City employees must be incapable of engaging in
any gainful employment for the City, but not yet eligible to retire
(in terms of age and years of service). The determination of
qualification for a disability retirement shall be made regardless
‘of whether there are other positions available at the time a

determmatlon is made

[b) An employee is CODSIdBl‘Ed “disabled” for purposes of
quahfymg for a disability retirement, 1f all of the following is met:

(i) Anemployee cannot do work that they did before; and

"
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(ii) Itis determined ’ehat

1) an employee in the Federated City Employees’
. Retirement System cannot perform any other jobs
~ described in the City’s classification plan because
of his or her medical condition(s); or

2) an employee in the Police and Fire
Department Retirenient Plan cannot perform any -
other jobs described in the City’s classification =~
plan in the employee’s department because of his

or her medical condition(s); and -

| (iii) The employee’s disab'ility has lasted or is expeeted to
last for at least one year or to result in death

{9 Determinations of dlsablhty shall be made by an
independent panel of medical experts, appointed by the Clty

-Council. The independent panel shall serve to make disability
determinations for both plans. Employees and the City shall have
a right of appeal to an administrative law judge.

(d) The City may provide matching funds to obtain long term
disability insurance for employees who do not qualify fora

- disability retirement but incur long term reductions in
compensation as the result of work related injuries.

" (e) The City shall not pay workers’ compensation benefits for
disability on top of disability retirement benefits without an
offset to the service connected disability retirement allowance to
eliminate duplication of benefits for the same cause of disability,
consistent with the current provisions in the Federated Clty

, Employees Retirement System, -

‘ 12
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Section1510-A:  Emergency Measures to Contain Retiree
| Cost of Lmng Ad]ustments

If the City Councﬂ adopts a resolutlon declarmg a fiscal and

service level emergency, with a ﬁndmg that it is necessary to

- suspend increases in cost of hvmg payments to retirees the City
may adopt the following emergency measures, apphcable to

- retirees (current and future retirees employed as of the effectlve |

date of this Act):

(a) Costof living adjustments [“COLAS”) shall be temp orarily
-suspended for all retirees in whole or in part for up to five years.
~ The City Council shall restore COLAs prospectively (in whole or
In part), if it determines that the fiscal emergency has eased
sufficiently to permit the City to provide essential services
- protecting the health and well-being of City residents while
paying the cost of such COLAS |

(b) In the event the City Council restores all or part of the COLA,
it shall not exceed 3% for Current Retirees and Current

- Employees who did not opt into the VEP and 1.5% for Current
Employees who opted into the VEP and 1.5% for employees in

-Tier 2.

- Section 1511—A- Supplemental Payments to Retlrees

The Supplemental Retiree Benefit Reserve (“SRBR"] shall be
discontinued, and the assets returned to the appropriate
retirement trust fund. Any supplemental payments to retirees in
addition to the benefits authorlzed herein shall not be funded

from plan assets:

- 13
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Section 1512-A:  Retiree Healthcare

(a) Minimum Contrlbutlons Ex1st1ng and new employees
must contribute.a minimum of 50% of the cost of retiree
~healthcare, mcludmg both normal cost and unfunded liabilities.

‘(b) Reservatmn of Rights. No reuree healthcare plan or
benefit shall grant any vested right, as the City retains its power
to amend, change or terminate any plan provision.

(c) Low Cost Plan. For purposes of retiree healthcare beneflts
“low cost plan” shall be defined as the medical plan which has the
lowest monthly premium available to any active employee in
either the Police and Fire Department Retirement Plan or

Federated City Employees’ Retirement System.

Section 1513-A: Actuarlal Soundness (for both pension
and retiree healthcare plans)

(a) All plans adopted pursuant to the Act shall be subject to an’ |
actuarial analysis publicly disclosed before adoption by the City
Council, and pursuant to an independent valuation using
standards set by the Government Accounting Standards Board
and the Actuarial Standards Board, as may be amended from time
to time. All plans adopted pursuant to the Act shall: (i) be
actuarially sound; (ii) minimize any risk to the City and its

-~ residents; and (iii) be prudent and reasonable in light of the
economic climate. The employees covered under the plans must
share in the mvestment mortallty and other risks and expenses

of the plans.

(b) All of the C1ty S pensmn and retiree healthcare plans must be :
actuarially sound, Wlth unfunded liabilities determined annually

14
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through an independent audit using standards set by the
Government Accounting Standards Board and the Actuarial
Standards Board. No benefit or expense may be paid from the
plans without being actuarially funded and explicitly recognized
in determining the annual City-and empleyee contributions into
- the plans. S ‘

-(c) Insetting the actuarial assumptions for the plans, valuing

the liabilities of the plans, and determining the contributions ‘j

required to fund the plans, the objectives of the City’s retirement
boards shall be to: : ' | '

(i) achieve and maintain full funding of the plans usingat
least a median economic planning scenario. The
likelihood of favorable plan experience should be
greater than the likelihood of unfavorable plan

experience; and

(ii) ensure fair and equitable treatment for current and
- future plan members and takpayers with respect to the
costs of the plans, and minimize any intergenerational
transfer of costs. |

(d) When investing the assets of the plans, the ,ijective ofthe
City’s retirement boards shall be to maximize the rate of return .
without undue risk of loss while having proper regard to;

() the funding objectives and actuarial assumptions of the
. plans;and. '
(i) - the need to minimize the Volatility of the plans' surpl.us
.~ ordeficit and, by extension, the impact on the volatility
of contributions required to be made by the City or
employees. : e
. 15
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Section 1514-A:.  Savings.

In the event Section 6 (b) is determined to be illegal, invalid or
unenforceable as to Current Employees (using the definition in
Section 6(a)), then, to the maximum extent permitted by law, an
" equivalent amount of savings shall be obtained through pay
reductions. Any pay reductions implemented pursuant to this
section shall not exceed 4% of compensation each year, capped

at a maximum of 16% of pay.
Section 1515-A: Severability

(a) This Act shall be interpreted so as to be consistent with all
federal and state laws, rules and regulations. The provisions of
this Act are severable. If any section, sub-section, sentence or
clause (“portion”) of this Act is held to be invalid or |
unconstitutional by a final judgment of a court, such decision shall
not affect the validity of the remaining portions of this
amendment. The voters hereby declare that this Act, and each
portion, would have been adopted irrespective of whether any
one or more portions of the Act are found invalid. If any portlon
of this Act is held invalid as applied to any person or .
~circumstance, such invalidity shall not affect any application of

this Act which can be given effect. In particular, if any portion of
this Act is held invalid as to Current Retirees, this shall not affect -
the application to Current Employees. If any portion of this Act is
" held invalid as to Current Employees, this shall not affect the
application to New Employees, This Act shall be broadly
construed to achieve its stated purposes. Itis the intent of the
voters that the provisions of this Act be interpreted or
implemented by the City, courts and others in a manner that
facilitates the purposes set forth herein, -

16
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- (b) Ifany ordinance adopted pursuant to the.Act is held to be
invalid, unconstitutional or otherwise unenforceable by a final
judgment, the matter shall be referred to the City Council for
~determination as to whether to amend the ordinance consistent
with the judgment, or whether to determine the section severable

and ineffective. :

\ ' 17
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“\RES NO 76158

ADOPTED thi's 6th day of March, 2012, by the following vote:

AYES: CONSTANT, HERRERA, LICCARDO, NGUYEN,
, - OLIVERIQ, PYLE, ROCHA; REED. o
NOES: CAMPOS, CHU, KALRA.
ABSENT: NONE. o |
'DISQUALIFIED:  NONE. . 3 g e 2 &
| CHUCK REED -_
. Mayor '
ATTPST: ‘
A N
DENNTS D. HAWKINS, CMC

City Clerk






